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Ren eg ' FOREWORD 


THE apovvernment of India Act of 1919 is admittedly 
ete perfect Act... I have yet to learn of a legislat 
‘enactment which *¢an be described as such.. But. 
Ne represent’ an ‘honest and considered attempt to provi 
ye. India with a workable Constitution* on Western line 

fat is therefore to be regretted that a considerable volu 
Ks of criticism has been directed against the mea rr ; 
th “those who (to, judge by their utterances) have devote 
i little attention to ‘its contents ; while, as far as Bengal is 
j) concerned, it must be acknowledged that no vseri 
" ‘effort has been made to explore and develop 
'. opportunities whick are afforded by the Act. 
I. welcome, therefore, the ‘valuable and sugges 
“¢bntribution which Mf. Debendray Nath Banerjee’ ¢ 
~~h the following pages towards a careful and sustair 
study of the present constitutional position. But 
egard to the resubmission of’ rejected grants, 1 ve 








fixed at £100—in the amount of a grant: and: I m 
that the point has not been overlooked in dealing 
i } the question of Ministers’ Salaries: The same principle 
ih must be held to apply to'grants for the acninig oe 





Ministerial control. ae such cases total rejection is lik 
zi result in dislocation of that portion of the adminis ; 








politieal system, and this is no doubt the reason 
emir. Banerjee has been unable to find Baglish © 
kéote mod: steps would geben tly, be ee to a 
nt its recurrence. ee ia 
discussion is, however, possible withotit a heslthy.+ 
eof opinion ; and I can recommend Mr. of Bonga 
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k Ped, line 7 from top: for ‘act’ read ‘ Act.” 
8, note 2, line 3: for ‘is’ read ‘ are.’ 
'P.9, line 11 from top and also line 3 from bottom: for ‘ Unitary” 
- vead © uni 

ie. . 29, line 7 sites bottom: for‘ Andamans’ vead ‘ Andaman.’ 


P. 30, line 8: affer ‘elected inembers’ add; except in the case: 

the Burma Council in which the minimum, slides of electe 

ko members is fixed at sixty. : 
>, 41, line 5 from bottom : for ‘ has recently been amend 

in fayour of political prisoners’ read ‘has rece 

amended. | 

By 92, line 1 from bottom : for ‘oint’ read ‘ joint, ’ 
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he * 1922-23.” 
ye on for ‘must’ read ‘ must be.” 
line 14 from bottom : big that ’ ee: than.’ 






292; reste 2, line 2: for ‘1924’ read ‘ 1921.’ gate 3 
P, 353, note 5. Add : The Pargana of Manpur has also been recently ze - 
3 formed into a Chief Commisgionership. The Agent to the — 
_ Governor-General in Central rote is its Chief Commissioner. fi 
370, line 18 from top: for ‘the Indian Councils Act’ read * Bisar 
is Government of India Act.’ 

P. 415, line 15: for ‘ by’ read ‘in’. 
P. 416, line 7: for‘ o” read ‘ to.’ 
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3 “THE SALIENT FEATURES OF THE INDIAN CONSTITUTION 


The Indian Constitution mainly ‘written’ and documentary—Its y 
\ ‘basis—Conveiitional elements in it—Comparison with England an@ — 
the United States—Its generally ‘rigid’ @haracter—Indian legisla- - 
“tures ‘non-sovereign law-making bodies’—-Power of the Indian _ 
* Courts—Comparison with the Union of South Africa—The Constitu-~ 
tion as yet unitary and not federal—Comparison with the United — 
‘States and Canada—How it came to be unitary—A forecast about » 
“the future form of the Government of India—The provisional — 
character of the present Constitution of India. ; 


. 


‘The Constitution of British India,1 whereby we mean | 
‘the’ body*of, rules and principles relating C her | 
erie ol fundamental political institutions, is mainly 


mainly, ‘written’ and documentary. Its basis is an_ 
|. Owritten ’ iti ; 4 
and docu.  Cactment of the British Parliament, namely, | 
hs tary. Its the Government of India Act,? and the Rules * 


- 


*“«The expression British India shall mean all territories and 
places within Her Majesty’s dominions which are for the time being 
‘governed by Her Majesty through the Governor-General of India, or 

_ through any Governor or other officer subordinate to the Governor- 
~ General of India,, The expression India shall mean British India, » 
\ together with any territories of any Native Prince or Chief under the 
\ suzerainty of Her Majesty, exercised through the Governor-General 
_of India or through any Governor or other officer subordinate to the 
; Geel aaa of India’—The Interpretation Act of 1889 (52 and 
, 53 Vict., Ch. 63, Sec. 18)—TZhe Jmperial Gazetteer of India, vol. 
. iv, pp. 59-60. 
2 S-and 6 Geo. 5, Ch. 61; 6 and 7 Geo. 5, Ch. 37; 9 and 10 Geo; 5, 
~€h. 101; and 14 and 15 Geo. ¢ Ch. 28. Itis the Government of 
‘India Act, 1915, as amended’ by the Government of India (Amend-._ 
ment) Act;~1916; and as further amended by the Government of — 
te Act, 1919, and the Government of India (Leave of Absence) Act, — 
*e.g., the Devolution Rules ; the Electoral Rules: the Legisla~ 
“tive Rules, ete. e. “ 
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made thereunder. ‘here are no doubt some 
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number is, as yet, not very vopaddien 
ones are they, with Very few exceptions, 
# naiationt importance, 4 Wh 
<6f opinion may exist” 

















ica ice of the conventional elements in the Constitution 


e : Se ES 
Under Section 129A of the Government of India Act, where any — 
ter is required to be prescribed or regulated | les “ander the’ — 
t and no special provision is made as to the autherity by whom" 
3 Rules ate.to be made, the Rules are made by*the Governor- | 
oeneral in Council with the sanction of the Secretary of State in — 
pees and are not stibject to repeal or alteration, Ree ES 





ng ead 


islature or by any local Legislature. All such R 
ordinarily be laid before both Houses of Parliament as soon, as 
“be after they are made, and if an address is presented to His - 
‘Majesty by either House of Parliament within the next thi ys on |} 
‘which that House has sat after the Rules are laid beforé ying 
“that the Rules or any of them may be af@inulled, His Ma esty = 
"Seu may annul thé’Rules or any of thém, and those Rules must 
ence be void, but without prejudice to the “ of. i 
ing previously done thereunder. © : 
If, however, the draft of any such Rules are Taia the 
irection of the Secretary of State, before both Houses of” Parl 2 
‘and are a wed by th without modification or with isaeb = : 
modifications as are agreed ‘e by both Houses, the 
made in the'form in which they have been approved. here 4 
| will be valid withcut further referetice:to:Parliament. 
(A e.g., the custom, seldom disregarded, fixing the tenure of oa 
of certain high officials like the,Goverpor-General, the Governor, the — 
- Liewtenant-Governor and member of an-/xecutive Council, a 
iow years. This ‘limita ‘is not imposed by statute or by 
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instrument of appointmen , Lhe Government of India 
‘The origin of this custom may. be ‘traced to the particula 
be of Lord North’s Regulating Act which fixed the tenure of 
~ first Governor-General and his ‘ poate at five years 
bert 
if vane other constitutional maxims which. have been accept 
of. our Constitution, we may mention here the following :— 
' (1) ‘ The Ministers sélected by the Governor to advise h 
edhe: transferred subjects should be ted members of the Le 
Ta oe enjoying its confidence an epee of leading it® 
WG y cot oe oe ey have’ 











» our =i a resembles more 
‘aoeely a e Cdhistitution of the United State 
bee ack ~» than that of ‘England, which is, to quote th 4 
Eeporas of Sir Sidney, Low,! ‘partly law, and partly history, 
and. partly, ethics, anéigpartly custom, and partly the — 
result of ‘the various pene which * ATE moulding, 
and transforming the whole structure of society, from 
year to ‘year and one might almost say, from aos ] 
“to hour’. "e jl 
2 ee second noticeable feature of our Constitution iS a 
fad generally ‘rigid’ character. ‘A ‘rigid’ Consti- 
ng Y tution’,? says Sir John Marriott,* ‘is one which | 
Ss ier: is can be altered and amended only by the employ 

; ad ment of some special, and extraordinary, 
- prescribed machinery, distinct from the magiinres 
_ordifiary legislation ’. oa 
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“ 
2 The Governance of England, p. 4.» wi 
. The English Constitution, says Viscount Bryce, “isa mass of pas | a 
_wedents, ‘carried in men's memories or recorded in writing, of dicta of — 
‘ Jawyers or statesmen, of. a ot usages, understandings and. beliefs © 
‘bearing upon the methods,of Government, ‘together with ,a pinion 
umber-of statutes, some ofghem gontaining matters of petty 
others relating to private just as much as to public law, nearly,all call 
them pre-supposing and mixed up with cies erie and customs; 






all’ 1em covered with a parasitic growth of legal. decisi | 
politieal habits, apart from which t statutes would be almost — 
 & un sable, or at any rate quite Be in their working from 


hat ed A oad are ’—Sludies in History and Nid daihtaadils vol. 


; wee 
Sh real are classified as ‘Rigid’ and ‘ Flexible ’ < ty 
y + A “ flexible ’’. Constitution is oneunder which every law of every” 
description can legally be changed with the same ease., 5 ess inthe | 
me manner by one ands the same body, . . A.‘ rigid?? 
tution is fonda wich certain He rally sree As 
ional or amen ws cannot nged in sa 
ordinar a. Prof. Dicey,, The the,Constit om 
nth, srl iat | 


4 ied folie, hi as 
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The ‘ rigidity” of the Indian? 
_ the fact that it cannot be cpa changt j 

~ of a few matters,” either by, the Indian Bovistatule oI or by 
i _any of the Provincial Legislatures. @The Government of 
India Act which (together withthe Rules» ade thereunder) 
js, as has been stated above,ithe basis. of our Coastitution,. 
cannot be*repealed except by an acty e Imperial Parlia- ~ 
‘ment; nor can it be otherWise . d save in respect of 
 .some of its provisions with regard to: which it has conferred 
upon the Indian Legislature a concurrent power of legis- 
| Jation.? ‘The Indian Legislature * has*not, unless express— - 
mare authorized by Act of Parliament, power to make any 
Taw repealing or affecting any Act of Parliament passed — 
after the year one thousand eight hundred and sixty and 
"extending to British India (including the Army Act, the Air 
_.Force Act and any act amending the same); ... and 
has not power to make any law affecting the authority of - 
- Parliament, or any part of the unwritten laws,er consti- © 
"| tutionof the United Kingdom of Gfeat Britain and Ireland | 
| whereon may depend in any degree the allegiance of any — 
» person to the Crown of the United Kingdom, or affecting 
y _thg sovereignty or dominion of the Crown over $24 part of 
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ae - e : 
is t) 
b).3 Purists will, itis hoped, forgive theguse of the shorter ape 
4ndia” and ‘ Indian ’ for ‘ British India’ and ‘ British In 
Wy ? See foot-note 3 below. ee =| 
& ® Under Section 131(3) of-the Government of India Act, th dian» 3 
_ Legislature can alter or repeal some of the provisions of. Act, © 
mentioned in the fifth Schedule tothe Act. To this extent, it must be. 
admitted, the ‘rigid’ character of our Constitution has been affected. 
Hence -we. have used the word‘ generally’ befere the’ expression. 
‘rigid character’ (page 3). But it may be noted here that some of — 
the provisions mentioned in ‘Sthedule refer to matters which - 
_ cannot be regarded agof any eonstitutional importance. They haye. 
| been embodied in the Government ofe India Act, sippy because + 4 
oy consblidating measure. «See Appendix L | 
“4 ©Subject to the provisions of the Government of of India Act, th 
indian “Legislature ‘shall consist of he Governor- al and tw. 
zi Spa raaee viz. the Council of State and aga <i ica — = 
lhe ‘Government of India Act, Section 65. 
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me 
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jowe! to make,any ‘law affecting any 
of Parliament.’ 80 + it; 
“The lading. Jegisialpites are, to use Prof. Dicey’s. words, . 
“non-sovereign law-making, bodies’; their powers and 
|, Andian iegises, thority have been derived from the Govern> ~ 
*tatures, “ent of” hich constitutes the supreme 
lesa law of the’ d their laws are valid if they. 
\ fawamaking dre not i t with this supreme law. The- 
aaa Courts in India may he called upon to pronounce | 
upon the legality of *constitutionality . of an Act passed. ‘DY. i 
an Indian legislature, Central or Provincial, If any parti % 
cular piece of Indian legislation is not within the legal 
f powers of the enacting authority, it is bound to | 
the Indian be treated as void by an Indian judge. ‘As Prof, | 
Courts. Dicey, says, ‘The Courts (in India). treat Acts 4 
5 passed byethe Indian Council * precisely in the 
“sam way. in. which the King’s Bench Division treats the | 
by-laws of a railway eompany.... An Indian tribunal y 
“may be called upon to say that an Act passed by the © 
Governor-General need not be obeyed because it is: un- 
iconstitutional or void.’ ‘No British Court’, he continues, | 
*can give judgment, or ever does give judgment, that*an. 
Act of Parliament’ need not be obeyed because it Peay 
‘pnconstitiational. Here, "in sort, we have the essential 4 
di nee between subordinate and sovereign legislative 
i pow ae 
---2 The Government of India Act, Seetion 65. * /bid., Section 80A(4).. 
'\ * He obviously means here the “Indian Legislative Council. -He 


had written his book long sea the Soregneent of India Act, T2195 
+ Was passed. 


‘* Dicey, The Law of the Constitution, t pp. 96-and 98. 

The following extract from ¢he judgment of the Judicial Com- 
Beesttes of thé Privy Council (delivered vy.Lord Selborne) in what is 
> as. ae Empress vs. Burah (and another) case is of special 

erest in 
«The tndian gs has powers expressly limited by the Aét 

_ of the Imperial Parliament: which comated Hy and it can, of course, 
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the Union of South pein is. fundamentally. 
different from that of the Indian Legislature. 
2 There the Parliament can change the Constitu- 
tion of the Union in the same way as it can amend one. 
_of its ordinary’ laws. ‘The only limitation’, says the > 
-Hon’ble Mr. R. H. Brand,’ ‘om the complete power of 
arliament. over the constitution is the requirement ofa 
4 two-thirds majority (at a joint sitting of both Houses of 
: _ Parliament) in certain particular cases.’ @ 

_ The third feature that we notice in our Constitution is that 

- ~ » , itis as yet unitary, and not federal. .‘ Federa- 
e The Consti- lism means,’ writes Prof. Dicey, *‘ the distribu- 
yet unitary tion of the force of the State among a number 
ee of: co-ordinate bodies each originating in and 
controlled by the Constituti®n.’? This definition . 
is not yet applicable to the constitutional system that we 7 
ay have now in our country. Congress in the United States has 
-¢ exclusive power of legislation with regard to certain Mi oS | 
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‘x ad ! 
OMe: 
Fe mothing beyond the limits which Sisctimpetetiee chant powers, 
But when acting within these limits, it is not in any sense an agent — 
del e of the Imperial Parliament, but has, and was intended to 
’ ary powers of pen. oe s large, , and of the Same nature, — 
those of Parliament itself he e abla Courts of Justic 


ane hen a question arises whether the prescri limits have eS 
i exceeded, must of»necessity determine that question ; and aly 







| way in which they can properly do so, is by looking to the terms of 4] 
‘the instrument by which, affirmatively, the legislative powérs were | 
created, and by which, fegatively, they are restricted. If what . 
been done is legislation within the general scope of the affirm 
| words which give the power, and if it violates no express caaltaenee: 
“restriction by which that power is limited (in which category bass 
os course, beincluded.auy Act of the Imperial Parliament at var ia 
ith it), itis not for any Court of Jystice to inquire further, 
~ enlarge constructively those conditions and restrictions’ ; 
- Law Reports, 1879, Calcutta Series, vol. iv, pp. 180-81. 7 
ee 1 "The Hon. R. H. Brand, ‘The Union of South Africa, p. 45. 
_.. ® South Africa Act, 1909 7) Edw. 7, Ch. 9), Section 
2 Dicey, Law of the Coneiiatian, p. 153 (eighth ‘edi on). 
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isdiction over Roce subjects which have been reservéd 





Pe Nor can the Federal Executive veto any State 
Compas legislation. Thus the State and the Federal 


é United legislatures are,co-ordinate authorities in the | 
_ States and United States. The same prindiplewf exclusive — 
4 legislative jurisdiction of “the Central and 


. Provincial legislatures has been accepted as the basis of the 
constitutional system of the Dominion of Canada, although, — 
in respect of the distribution of powers between the Central" ; 
and Provincial authorities, there is a fundamental difference — 
between the Constitution of the Dominion and that of the | 
-. United States and, although the -Central Government in 
the Dominion can disallow any Provincial Act, which, as we 
have stated above, is not the case in.the United States. It. 
_ is distinctly laid down in Section 91 of the British North | 
- America Act, 1867, that ‘it shall be lawful for the Queen, | 
by and with the advice and consent of the Senate ant | 
' House of Commons, to make laws for the peace, order and~ 
goo: government of Canada in relation to all matters ‘not 4 
coming within the classes of subjects by this Act assi ned 
exclusively to the Legislatures of the Provinces; and for 
+ greater certainty, but not so as to restrict the generality of 
~ the foregoing terms of "this section, it is hereby ‘declared 
hele . (notwithstanding anything in the Act) the declusie: 
tslative authority of the Parliament of Canada extends to. 
eee matters coming within. the classes of subjects next 
appoeinatior enumerated. xs 
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‘1 Gf. The Constitution of the United States. 

"* he tenth Article of the Constitution of the United States’ | 
cy : ‘The powers not delegated to the United States by the 
ae tion, nor ibited te it to the States, ate reserved to 
i tates eapeckvly, or to the people.’ , 

2 "92 of the British North America Act, 1867, © ~~ 
pier ee De on parliament and the provincial lezislatures are 
ee: side aaas oa stithin their respective constitutional limits, “il 


a wt . 








tégards the control of the Central Goberensadt’) x 
te Provincial legislation, we find. that( if the Governor, 
' Lieutenant-Governer, or Chief Commissioner assents toa 
F Bill which has been duly passed by a Provincial Legislative 

Council, ‘he shall forthwith send an authentic copy of the 
nn ‘Act to. the Govergier-General, and the Act shall not have 
validity until the Goyernor- General has assented theréto 
é and that assent has been signified by the Governor-General 

to, and published by, the Governor, Lieutenant-Governor 
F or Chief Commissioner) # It may be noted here that’ 
though the Dominion Government in Canada can disallow 
» a Provincial legislation, the assent of the Governor-General 
& there is not required (except in the case of ‘reserved’ 

Bills) for the validity of a Provincial Act.* 

As regards the scope of legislative authority, though 
ae “the local legislature of any provinceehas power, subject 
fi to the provisions of the Government of India Aer, to make 
» Jaws for the peace and good government of the terrilories — 
fh forthe time being constituting that province,’ * yet it is 
a “especially laid down in Section 65 9f the Aet* that {the 
Ps Mea lk 


_ Wit the Dominion { aattinsiaed has entrusted to ita jurisdiction 
_over matters of national mp and possesses besides a geheral 
_ power to legislate on matters not specifically reserved to the local ’ 
legislatures, the latter nevertheless have had conferred upon them 
, powers as plenary and ample within the limits ‘prescribed by the } 

constitutional law as are possessed by the general parliament ’-— 
Sir J. G. Bourinot, Constitutional History of Canada, p. 136, — 

1 Government of India Act, Sane RS 
2 British NortheAmerica Act Section 90. : 

‘\ Whatever departures from the privciple of federalism are naeicea 

é in the Constitution of Canada,as due to the the Constitution. 
is not strictly federal. It has a ‘unitary As Mr. Egerton 

| puts it, ‘The British North America Act is e 3 noteworthy as) 

being a federal Constitution to a great, extent drafted by men who: 
| -were in Pe ae of a Sadia “2 Union ’—Federations and Unions in | 

the British Empire, 39. See. in Bs: rnerties. Sir: Jone, . 

Marriott’s Second Cha SuPRe 150-51. 

® The Government of India Act, Section 80A. % 

is pond The Government of India Act. a 
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. tof all courts, and for all Snake; and things, within British. i 

India. -) GResides, the local legislature of any province] © 

may a ‘without the previous sanction of the Governor4. 

‘General, make or take into consideration certain law 4 
enumerated in Section 80A 43) of the Act 

‘ Unitarianism’ implies the concentiijtion of the powers 

.of Government in a central authority and this concentration 

exists in out system of government to a pre-eminent degree, 

as shown above.1 This justifies our characterizing our — 

present Constitution as Unitary. * So 

Perhaps it will not be out of place to mention here that 

; the present unitary character”of our political - 

Sens system isthe inevitable result of the operation ¥ 


von af_certain forces from_so far back.as_17 4 
Before the passing of the East India Company 


_ Act of 1773 (commorly known as the Regulating Act), the | 
“Presidencies of Bengal, Bombay and Madras, which were, 
in each case, administered by a President*or Governor and ~ 
a Council composed of servants of the East India Company, 
“were independent of each other, and each Government? 
was absolute within its limits, subject to- the distant and 
intermittent control of the Directors at Home. But the 
need for a common policy in the face of foreign enemies ou 
was apparent; and shal the disorder of the company’s 
finances and suspicions about the fortunes amassed by its 
“servants in India drove Parliament to intervene, it was 
wisely decided. to create one supreme Government in the 

. a” 


ee 


eS aeies 
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“3 Phat (Cla: ‘Sectign 67 of thewGoverngent of India Act for- 
bids the int Sato a chamber of tfe Indian Legislature} « 
of any measure regulating any Provincial subject (which is not ~ 
;su ~ to legislation by the Jndian Legislature) or repealing or 
amending any _ Act, without the previqus sanction 
e Goy, Fnor-Gener $ not in ‘any way invalidate our propoah 






on thaf The Indi ion is Unitary. ~ 4 
2 As a further pro this, we may cite here Section 84 (2) ot the bal 
Government of India ae See Chap. 14. .* x: a 


io ae 
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‘THE INDIAN CO 


Pcouintry. 1 In order to ensure this the ie of 1 “ 
“provided for the appointment of a Governor-General and 
. our counsellors for the Go ént of the Presidency of 















_ Governor-General and Council, or the major part of them, 
were ‘to have power of superintending and controlling 
|the government and management of the Presidencies of 
Bas adras, Bombay and Bencoolen respectively, so far and in. 
& so much as that it should not be lawful’ for the Govern- 
ments of the thtee Presidencies to make any orders for 
E commencing hostilities, or declaring or making war, against 
any Indian Princes or Powers, or for negotiating or 
concluding any treaty of peace, or other treaty with any 
ie such Indian Princes or Powers, without the consent and 
a approbation of the Governor-General and Council, except 
| ih such cases of imminent necessity as would render it 
Be, dangerous to postpone such hostilities*or treaties until the 
arrival of their orders, and except also in such cases where." 
"they had received special orders from the Company.? A | 
~ President and Council acting against these provisions \were:. 
' liable to be suspended by the Governor-General and 
ae Council ; vand they were directed to pay due obedience to.’ 
| orders emanating from the latter authorities. Thus’ ay 
~ first step towards centralization was taken in 1773, 
| The next step towards establishing a centralized ‘system 
of government in India was taken in 1784. The Bast 
_ India Company Act of that year (commonly known, as. 
' >, Pitt’s Act) authorized the aS Cour | of 
Fort William to ‘ superintend, control the si eral 
ee Presidencies and Governments (then exisi there afte 









oboe on «:bidian Constitutional Reforms, para. 37. aly 
ae The East India Company Act, 1773 (13, Geo. 3, ¢ 
ee Faces P. Mukherii’s re Documents, vga i, ) 
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a oteany) 3 in ‘all such points as relate to any transac- 
ti6ns with the Count Powers, or to war or peace, or to _ | 
— ae 3S 
E © ha—epelication of the pplication of the revenues or forces of’ such | 
Presidencies and settlements in time of war, or any such 4 
other points as would be, from time to time, specially ‘ 
referred by the Court of Directors of the Company to. 
their superintendence and control.’ “The Charter Act of! tS 
' 1793 further emphasized this ‘ power of superintendence,. — 
direction and control’ to be exercised bythe Government. — 
of Bengal over the Governments of M 
The final stage in this process of centr; 
with the passing of the Charter Act of 1 
Under this Act the Governor-General of Bengal in. 
Council became the Governor-General of India in Council. 
‘The Governments of Madras and Bombay were drastically) 
deprived of their powers of legislation, and left only with || 
the right of proposimg to the Governor-General in Council — 
projects of the laws which they thought expedient.’? Thus} 
the Governor-General of India* became the sole law- 
making authority in India. Besides, ‘ the superintendence, 














+ The East India Company Act, 1784, Section 31. P. Mukherii’s. 
‘Constitutional Documents, vol. i, p. 39. ° me] 
23 and 4 Will. IV, Ch. 85. = 4 
® Report on Indian Constitutional Reforms, para 57. See the 
Charter Act of 1833, Sectioys 59 and 66. P. Mukherji’s Constitu- 
tional Documents, vol. i. 4 
‘The powers of legislation were however restored ‘to the Govern- — 
| ments of Madras and Bombay by th uncils Act of 1 / 
\ But there were two limitations : i) they could not make or fake into- 


consideration certain laws without the previous sanction of the- 


oe ; and (ii) Acts passed by Phe local councils could. 
unle had received the assent of the Governor- 
in addition to that of the Governor—The ae Councils. 


oe 
nhese limitations did not sae before 1833, Montagu-Chelmstord wo 


eit Bc 
B® Bis cil was increased by the addition of.a law member not 
he service of the any. This addition ae was not 





tled: ‘ to sit or vote’ e said council except at gs thereof 
ma. and Rgnlatiqns.4, The Charter Act, 1833, Section 10. 
< | 
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P F direction tit SiatcoV of thé whole “civil and mil 
te j, government of the Company’s territories and revenues“in 
* were vested in him. And it was further enacted - 
Fat n no Governor or Governor in Council should_have the 
- power of creating any new office, or granting any salary, 
Pcarathity or allowance, without the previous sanction of the 
}-Governor-General in Council. Thus was effected a 
E complete concentration of all powers in one supreme_ 
\¢ authority. » *. va 
Later on, measures were adopted to increase the legisla- 
“tive, financial and administrative powers” of the Provincial © 
7 Governments; but the Government of the country just 
before the introduction of . the Montagu-Chelmsford 
“} Reforms ‘ was one and... the local Governments were 
_iterally the “agents * of the Government of India’.? A, 
*ereat Step towards PrdVincial independence has no doubt 
‘been taken under the Reforms, but nthing has yet been 
rie in law and theory, to destroy the unitaa character of 
wir constitutional system. . 
ay "What form the Government of our country will ‘tae. in 
Se dehicest the future,. it is extremely difficult to predict _ 
ke about the now. ‘The problem of the territories now under 
aura form ~ the’ rule. of the* Indian Princes complicates the 
- Government whole situation. At the same time, one can 
hgse? Sadia. _ hardly think of India “enjoying full dominion 
Fan with more than one-third of her area lying outside © 
the juriSdietion of her Government. If these Indian States iy 
~yare to be givema ‘worthy place in any scheme of reconstruc- 
tion of our” Bprerhinentay system and if their interests 
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4 privileges | be harmonized withthose of the 
of British a, ,some fo f federation © ‘is. 
f solgtion:* The . os of Bena ndia m 





> o  : ei ee er 
4 Rinsoton ian Yaad Rasonsks, para. 1 Suen 
* “Granted he announcement of August 20, we chal at the 
| present time envisage its complete filment in nag fore other than. 
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ate powers of their own to surrender in a‘ foedus”;* 
"ame cannot be said of the important Indian States... , 
The distribution of powers in this tederation will be asina 
federal constitution. _The Central Government with its. 
organs reconstructed on a basis different from the present, — 
will be in charge of those affairs of State which will be of 
common interest to all or which will require uniformity of 
action ; while the Provincial and ‘ State’ Governments will 
enjoy iaaeslate autonomy in respect of Be affairs of local 





iwyene 

This general,survey of the political svat of British», 
The provi. India will remain incomplete if we d»notynotice: 
— oe here another peculiarity of our present Constitu- 
the present tion—its essentially “provisional ¢haPacter The. 
Constitution “scheme of government which was embodied in 
wm intin. the Governmentwof India“Act, 1919, was devised 
by its authors to m@et the requirements of the period of | 
transition from bureaucracy to responsible government—the 
goal of British policy in India. For a long time the people: | 
of India-had been insisting on having an effeciive voice i 

_ the administration of their own country and in the shaping 
of her destinies. The Great War and India’s participation. 
in it, the revolution in Russia and thé. overthrow of” 





rg 


4 4 o * 
that of a congeries of self-governing Indian provinces associated for’ ~ 
certain. purposes under a responsible government of India; with 

epossily what are now the Native States ‘of India finally embodied % 
n the samé whole, in some relation which we, will not now attempt — 
todefine. For such an organization the English la 
‘word, but “ foAczel. ”? '__ Report-on Indian nstit 
aie ” %, 







of States —comprising Gaddewthe 
te and each Province 6f British 
ven much flexibility and allowing 
fferenc internal Governngent, seems the most 
-évolved in the -futttre’—Arilain’ and India from - aia by 
A > Work of the Indian Legislatures, p 
a Government of m3 s (Home Depart) rape geagat : 


ust 25, 1911 
Reforms, para. 120, ~ 


or cada jar: as 
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ae political aspirations of the Indian people. It, Prats 3 
| became very necessary to grant them substantial political _ 
Be rights without further delay: But there were others again | 
who had to: be reckoned with : the representatives of vested - 
mterests as well. as those who honestly “believed in the © 
danger _of haste in liberalizing the Indian political institu-- 
i - tions» The Governinent of India Act of 1919. was: an 

‘attempt to please both | these classes of people hold ore: 

“spr less conflicting views. Naturally it was a soft: of | 
stween the principle of _progress and the. 
tion ; between the demands of @ rte 


WAG. 








e 


i Pveriront cannon termed ‘Sik prevailing ieee 
jor provinces. This will ‘also, explain the ast 









e Central Government and the ereation ofa Central 1 i 
ture with two Chambers, each having an elected i 
_ } which, impotent to influence the course of admi 
Fy “of ‘the country effectively, express their resentment in 

violent and bitter criticisms and, —. ‘in a policy 
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= eo CHAPTER II ae 
oo INDIAN LEGISLATURE - 


Indian Legislature—The Legitlatiss Assembly : its durati 

mparison with the Lower House in Canada, in Australi@and in 
South Africa in respect of duration—Composition’ of f the Legislative’ if 
Assembly—Comparison with the Lower H ‘of some. other — 
-countries—Constituencies entitled topreprese in the Legisla- 
"tive Assembly —Representation of specialin $ and communities — 
‘in the Assembly—Its ndiminated membersi® terms of office—_ 
~The Governor-General and the Assembly— President and 
Deputy President of the fy s of office per 
_ salaries—The - -Parliamentary Joint Select ttee on th 
" President of the Assembly—Nomination of a “Semi more ae 
Seah eae fof the Assembly. a aie 

“- 

cig ‘this and the following aieenias “we Propose to state 
&. “the composition * of the Indian ‘legislatures, | 
~ Central and Provincial, and to describe their— 


functions. e first take up in: the order off 



































, ‘GevernorGenmsl and two gS Se nam¢ 
of State and the Legislative’ Assembly. ec 
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lative 
Assembly : 
its duration. 


The normal duration of every Legislative | Assé ; 


= Ligls. 





three years from its first meeting ; ; but i f 
sooner dissolved by the Governor-General who 
can also extend its life for a further period if he - 
thinks it necessary in sp cial cireumstances.? 


We may note here, by way of comparison, the position of 
the Lower House in some of the self-governing ie segs 


Comparison 
with the 
Lower House 
in Canada, 
in Australia 
and in 
South Africa 
in respect 
of duration. 


of the British Commonwealth. The House of 
Commons in Canada continues for five years. : 
from the day of the return of the: Writs *for 
choosing the House (subject to being wearlier 
dissolved by ‘the Governor- General), and no. 
longer. In the Commonwealth of -Austfalia 
every House of Representatives lasts for_three_ 
years-only fromuits first meeting ; and though the 


Sevemor: General there may dissolve it before the expiration 
of its normal term, he cannot prolong i its life. The normal: 


duration of thé House of Assembly in the Union of South. 
Africa is five years, and no longer; but its term may be 


earlier terminated by the Governor-General there,* as. in 
the case of the other two colonies: Thus we find that, 


' unlike the Governor-General in India, ‘the Governor- 
General in Canada, Australia» or South Africa, has no right 
to prolong the normal me of the Lower House in | thoes: 


countries. 


' Within six months of the dissolution of the Legislative 
= ‘Assembly, or within nine*months with the sanction of the 
Secretary of State, the Governor- General is boat to a 
appoint a date for its next session, re ah: . 
The next point to be noticed in pponkontaces with, our 


© 
2 The Government of India Act, Section 63D. 


~ 
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2? The British North America Act, 1867, Section 50. , mee 


® The Commonwealth of Australia Act, 1900, | Section 28. 





* South Africa Act, 1909, Section 45. . Meer 4 
* The Government ‘of India Act, Section. OST i ace yaa, Be A 
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lige. ees is its composition. It consists at q 
“present of one — and eforty-four members " 
ee. _of whom one“‘hundred and three are elected we 
re: athe rest are nominated, Among the nominated — 
ee members twenty-six must be officials -and 
one ‘must be a petson nominated as the result of an % 
election held in’ Berar. The present number of,members 
in the Assembly has been fixed by Rules! made. 
Be verstnent of India Act, and is in excess of 
the statutory number which is one hundred and forty. 
Only: ‘Phe Act declares that the maximum number in” 
‘the cas@,of , the Legislative Assembly may be varied’ — 
provid | that, at least, five-sevenths of its members ‘are 
elected, and; at least, one-third of the other members are 
non-officials. * 

It may be pointed out here that while the Indian Legisla- 
She-Lower tive Assgmbly is partly _ elected and partly | 
Houses of nominated, membership in the House of Com- 
ana by ad mons in England or Canada, in the Chamber of ai 

Deputies in France, in the House of Represen- 4 
tatives in the United States or Australia, or in the Housé —) 
of Assembly in the Union of South Africa, rests entirely || 
— election by the people. 

The—-electe@ members of the Indian Ebina 
“Ieeeiabis have been® alletted to the different Provinces as 
follows:—Madras, 16; Bombay, 16; Bengal, 17; the 
United Provinces, 16; the Punjab, 12; Bihar and Orissa, 

2; the Central snpoVinge®, 5; Assam, 4; Btrma,4; 
Ea 14 : igh * nay - ¥ ‘ id 
*. at 


a 


A 


; a 9 Notification No. F.-213-H (Government of India, Home Depart- * 


uy 


See July 30, 1923. The Gaxelte of India (Extra), July 30, 


3 * The Government of India Act, Sedtion 63B. 4c lee 


at a Nonacailen No. F.-213-1) ( vernment of India, Home Dover: : j 
ee eee 8 ies © Df 
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“the lative sg em are — shows 
following table. * . 
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nal representat .. 
Muhammadans, 


_ interests of the land 7 
i ~ Commerce have Soe aes 
_ representation. : 
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4 Notification No. F.-213-I1 L oe 
ent), Gee. July 30, 1923. 













f thewiber i is either an official or a non-offi 
He is nominated, to the ‘Assembly by the 
.Governor-General.! A nominated non-official 
pei ‘member holds office for the duration of th 
Nee. Legislative Assembly to which he is nominated 
a member holds office for the duration of, the 4 
, Assembly to which he is nominated, or for such pias | 
& period as thé’ Governor-General determines at the time of 
is nominatidn.* 4 
$ ‘Members of the Governor-Géneral’s Executive Council — 
ire-nominated as memberggeither of the Assembly or of | 
. the Council of State.* They have, however, the right,* — 
Fike the Ministers in France or in the Union of South — 
Africa,’ to be present and to speak in either Chamber, | 
‘whether members of it or not. Thus they can vote only — 
in that House of which they are members. - y 
The Governor-Gegeral is not a member of the Legisla- \) 
‘tive Assembly; but he has the right of addressing it, | 
“and may for that purpose require the attendance of ites 
‘members. 6 se | 
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- a 
islative Assembly. Electoral. Rule 27, Notification ~ 
dated July 30, 1923, the Government of India, Home 4 


may begeated . in connection with the, 


‘seats should be regarded as a reserve ia Me] 
se 0 fing inequalities and aa 
resentation. ominations should not ‘be m c 

its of all the Sictions known ; and then they 

after informal consemanes with the heads of provin Ag 

“The officials will . Yu lude . . . alsosome representati ae } 

Repo con Indian Constitutional sp rae sae Para. j 


ve Assembly Blecforal-Rule 23. 
on 63 of the Act. 














The President of the Asse | ig, ie che. first four 
years,} to be appéinted by the Governor-Ge 
The Presi and will thereafter be elected, subject to the ; 






sembly. approval of the Governor-General, by the 
Assembly from among its members.” 
e Assembly will also have a Deputy President ha 
will preside at its meetings in the absence of the. 
President and who will be elected, subject to 
confirmation by the Governor-General,;. by the 
~ Assembly from among its members.’ The procedure* 
eof election is very simple. After the members have been 
sworn in at the beginning” of each new. Legislative. 
Assembly, the Assembly will elect one of its members. 
to be its Deputy President. The name. of a willing candi- 
date is to be proposed by one member and seconded by 
- another. If only one person has been proposed for election, 
he is declared duly elected by the President. If, howevef, . 
more than one person has been proposed, the Assembly. 
— votes’ on the question by ballet, and the Presidént is to: 
‘declare him to be duly elected who has received thé’ 
‘majority of votes. If there happens to be a vacancy i ge : 
office of Deputy President during the continuanee 
Assembly, or if the Governor-General disapproves , ae 
election of a particular candidate, a fresh election is’ to bei 
ie held in accordance with the procedures stated above ; but it 
| is provided that a member whose election has been dis- 
approved by the Governor-General must not be proposed 
_ again as a candidate during the duration of that eget a 
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tigProvided that, if at the expiration of su¢eh period of four years | 
the Assembly is in session, the President be eae nf office shall continue ° 
in office until the end of the current sessigae# nnd ee first election of - 
a President shall take place at the “cori nt of the Te 
session’, Section 63C of the Act. 

‘5 Section 63C of the Act. 

* lbid. ee 
* LAegitlative Assembly Manual, 1921, Sagas Order S-% 
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[here is nothing - in the Act to prevent a nominat 

, -membér of the “Assembly, whether official or non-official, 
from being its President" after the first four years, or 

- Deputy President, if he is duly elected by the Assembly 
and if his election is approved by the Governor-General. i 

The appointed President may resign his office if hé sow | 
wishes, and he may be removed from office by the 
Governor-General.’ ‘ 

An elected President and a Deputy President will cease 

to, hold office if they cease to be members of the Assembly. 

y may resign office if they like, and may be removed 
from office by a vote of the Assembly with the consent of 
the Governor-General. ? 

A President and a Deputy President receive such salaries 
as are fixed, in the case of an appointed President by the 
‘Governor-General, and in the case of an elected President 
and a Deputy Pralent by Act of the Indian Legisla- 
ture.? The salary of the present President has been#fixed 
by the Governor-General at Rs. 50,000 a year. 

The Joint Select Committee stated in its Report * onthe 

The Joint . GOVernment of India Bill that the President 6f , 
Select Com- the Legislative Assembly should for four years 
erased bea person appointed by the Governor-General. 
dent of the He should be, qualified by experience in the 
“Assembly. House of Commons and a knowledge of parlia- 
mentary procedure, precedents and conventions. He 
should be the guide and advisor of.the Presidents of the 
Provincial Legislative Councils, and he should be chosen 
with a view to the influence which, it was hoped by. the 
. committee, he would have on the whole history of — 
Parliamentary procedure in India. The first appointment 
ea been made in accordante with this recommendation. 






So 5 Section 63C of the Act. 5 
3 Jbid. 


; stad of the (Parliamentary) Joint Select Committee on the 
ges of ba sei Bill, Clause 20. 
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of the Legislative Assembly. In order to prevent — 
these officers, it has been provided by a Rule a 

der the Act that at the beginning of every session, 
sident of the Assembly will nominate from eae 
embers a panel of not more muah four Chairmen, boc: 2) 
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possible inconvenience from such unavoidable absence aay 
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CHAPTER III 





»LEGISLATURES—THE COUNCIL OF STATE 


Constitution of the Council of State—The original scheme about — 
its character and composition— Views of the Joint Select Committesil 
_ regarding the scheme—Constituencies entitled to representation in 
the Council of .State—Representation of special interests and 
communities in the Council—The nominated members of th 
*Council—Their terms of office—Duration of the Council—The- 
President of the Council—Nomination of a panel of not more. than . 
four Chairmen for the Council—The appointment of the President. 


by the General, an anomaly—The Preside Senate _ 
in Austr lia and in the Union of South Africa ’ 


ine , sri 
a Council WF: State. consists at present of 
members, of whom thirty-three are elected and 
~ . the rest are nominated.' Of the non- yn-elected | 
Goan ot »members not more than twenty may be officials, A 
i one must be a person nominated aoe 



















result a election held in Berar. The maximu 

~ number ‘of members in the case of the Council of State . " 

“been fixed by statute aj sixty. : ot 

“The original intention of the authors of the Report ob | 

‘The original 1 : Constitutional Reforms was to create a ‘l 

geval ouncil of State which would be ‘ the supreme 4 
character legislative authority for India on all crucial 

<wattes compo- questions, and also the revising authority upon ‘ 

all ian legislation’.* Besides, it was their 

e og Souncil ‘should develop something of the” 1 


de 


= ee ees 


b= : Phe Council of State Electoral Rule 3 Notification No: F. 21%, : 
July hist barrie ‘the Government of India. | 





‘ord Report, para. 278. 

























“PHB INDIAN CONSTIT 
“experience and dignity of a body..of Bidet 


etain an official majority in its composition.* It was 
hoped by them that with the help of this official majority 
_ the Government would be able to get a Bill passed by the 
Council of State in cases of emergency, sovcertified by the 

overnor-General in Council, and also when the Legislative 
p sem bly had refused leave to the introduction of a Bill Or 


: In pursuance of this recommendation it was lant in = 
the original Government oi India Bill introduced into the | 
House of,Commons by Mr. Montagu, the then Secretary of 
“State for India, that the Council of State would consist of 
_ fifty-six members (exclusive of the Gové@hor-General) ; and 
: that the number of non-elected members thereof weuld be 
| thirty-two, of whom at, least four would be non-dfficials, 
and the number of elected members would be twpnly- 
- four.* - Opriee 
/ The Joint Select Committee of both Botsak of Parliament 
appointed to consider the Bill, stated “in its Repai 
a ‘a constitutional document of first-Pate i imp ce,’ that: 
- did not accept the device,® in the Bilf as drafted, of carrying 


2 The Montagu-Chelmsford Report, para. 278. : 
. , * [bid., para. 277. ores: 
* ® Jbid., para. 278. # 
~ # Phe Government of India Bill, 1919, presented by Mr. Secretary, 
Reid 
5 Report of the Joint Select Committee, Pieris. 
“y= original Bill contained the following ause (Section aa 
we est 
‘When..the Governor-General ,in Council certifies that it is 
; “essential for the safety, tranquillity, or interests of British India or 
ae any part thereof, or for the purpose of meeting a case of emergency © 
_ which has arisen, that any law shall be passed, the Council of State,” 
~shall have Power to pass bee law without the assent of the Lopes” 


ae e 5 Fran oi ths 







référence to the Legislative Assembly, in cases — 
where the latter body could not be got to assent — 
to a law which the Governor-General considered | 
essential. It held that there was no necessity 
to retain the Council of State as an organ > 
for Government legislation and that it should be constituted. 
from the commencement as a true second Chamber.’ It) 
had however no hesitation im accepting the view ? that the | 
‘Governor-General in Council should in all circumstances be | 
fully empowered toysecure legislation which was reqttired for. 
the discharge of hiresposiblitien, but it thought it was 
“unworthy that such responsibility should be concealed | 
through the action of a Council of State specially devised — 
‘in its composition to secure the necessary powers. It 
. believed that in such a case it would add strength to then 
Government of Indf& to act before the world on its own 
responsibility. It therefore amended the relevant clause 
of the 6riginal Bill in the way * in which we find it in the | 
Act. | 
Our second Chamber, as we have seen above, consists 
partly of elected members and partly of nominated 
members. The principle underlying its composition is’ is 


<2 Fre 






a sort ofc omise hetween the Canadian system of 
pure ; nomination and ‘the Australian system of entire 


election, we 
_ Constituen- Constituencies entitled to representation in ’ 


5 ~ — the Council of State are as shown in the table on 
tation the next page.* 


. tive Assembly, and,jtshall, if so passed, have the like effect as laws 
passed by both Chambers.’ 
2 Report of the Joint Select Committee, Clause 18. 
* Ibid., Clause 26. 
_ee* The Government of India Bill (as amended by the Joint Select 
Committee), ion 18. 
_.- 4 The Council of State Electoral Rule 4, Schedule 1; the 
‘Government of bape etotpaiiee: No. F-213-1, dated July 30, 1923 
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bs | Representa From the above table it is evident that Special 
‘ representation has been givelil'to the Muham-* 
spel madans and Sikhs and’to European comers, 
iid com com- inthe Council of State.® = __ 
mites : Before the date of the first meeting of ‘the | \ 


State, the Governor-General makes 3 
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e | 
- ? The Punjab Muhammadans are entitled to elect two Muhammadat 
|. to the first, third, fifth and succeeding alternate.Councils of i 
» and only one Muhammadan to the second, fourth, sixth. ‘Councils of 
is Sta tate and so on. 4 
| '* The Bihar and Orissa. non-Muhammadan constituency elect: 
Bx bers to the first, third and sucededing alternate elections ; and 
ae members to the second, teem and sixth Cogncils be. sae rd 
* 0.00 is aes 
Ee 
a: 


Ns Assain is entitled to' ta non shammadan 4 the first third 
aga Mshermmadan inthe sooo he 
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COUNCIL see ; eae 





= 
are necessary to complete the Council. 
A: nominate@ ‘non- official member. is to hold 
| office for the duration of the Couneil of ‘State td. 
their terms which he is nominated.* The term of office of | 
—. an official member is for the duration of the 
Council to which he is nominated or for such shotter:period 
"as the Governor-General may determine at the time of ' 
_ nomination,’ A vacancy ig.the case ofa nominated men 
“is, filled by the Sarena calli by another nomifiation.’ 
"While the second Chambers of England, Franeé, the 
United States, Canada and Australia * have al 
Dertonst sort of continuous existence, the normal durati 
: of our Council of State is limited to a period | 
- only five years from its first meeting. The Governor-Genere 
can, however, dissolve it before the date of its expiry | 
effluxion of time ; and he can also prolong its life for a. 
Re period if id thinks it necessary in special cireum> 
_stances.° As we have seen in the cas® of the Legislative. 
_ Assembly, the Govefnor-General is bound, within six 
months, or with the sanction of the Secretary of State. 
within nine months, to appoint a date for its next session.” * 
The Preside of the Council of State is appointed by” 
~ the Governor-General from among its members. | 
The Presi- Besides, the Governor-General has been em-. 
gd powered by the Act to appoint other persons to, 
preside in such circumstances as he may,lirect.“ 4 


i eae at the beginning of every session the 
at 






“nt 





4 The Council of State Electoral Rule 27 (3). 


‘ ee Jbid., Rule 23 (1) 9 Joid., Rule 23 (2). . pe 
* (bid., Rule 26 (2). ee 
6 SO Se § noticeablé oe of the Senate, but one which it shares 
with second Chambe eral, is that of ‘* perpetual exi “a 
_ Exceptin the event o : : Constitutional deadlock, it (i.e. the te | 
” of Se cannot be dissolved ’.—Marriott, Second Con, | 
'~p. , 
< Section 63D of the Act. 35 of 7 Ibid, 


* Section 63A of the Act —_ pe 
pe onciies i er ea 









THE | INDIAN CON STITUTION: 


F Peso verhonteberal nominates from among th ae 
_ the Council-a panel of not more than four Chairmen,“ iy | 
E one of whommay preside over the Council in’ the absence si 
of the President, and, when so presiding, will - ‘have, ithe. 

E | powertia the President.’ 

Pug appears to. be rather a strange anomaly that, while tine: 4 ; 
* Legislative Assembly and the Provincial Legis- 
“metit o ‘the lative’ Councils willghave, after ;the a 


Be 













resident ~ years, elected Presidents, the President. of su 
aleve ail. - a dignified body as the Council of State. 
— Generalan ae to be appointed by the Governog 
pmely: Gell The Senate in Australia? as well 
" in the Union o -* Africa® chooses its Président from 
“mong its members. He ceases to hold his office), if he 
“cea ses to be a Senator’ or if he is removed from office 1 
ha ‘vote of the Senate, or if he resigns Jhis office. Int 
43 interests ofits dignity and influence the second Chart ( 
‘of India should be"placed, in respect ofthe appointme 
and rem@Wal ofits President, on a sifiilar footing with 
» second eakmbets in Australia and Sotth Africa. It is. 
roped t the existing anomaly will be removed at, the | 
ext re 1 of the Act. ¥ 
"Curiously enough, there is no provision ‘in the Govesiad 
“ment of India Act relating to the salary of the President 
of. the Council of ». But it appears from a statement: “y 
» made in the House mmons by Earl Winterton as the © 
L Under-Secretary of State for India that the glery of the, * 
j-President has been fix s. 50 aye , 
te = Meerip 5, 


t - 4 Order of the GcveenbGoumrel underSection 63A (@) “Councitiat 3 

i Seep Manual, 1921, chapter iii. 

% Sane Commonwealth of Australia Gonstitution Act, 1900, Sec- iis 

be n ie 

“f ome Africa Act, i209, Section 27. . £ ae 
Be 
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7 TURES—-THE PROVINCIAL LEGISLATIVE. 
% 5 COUNCILS 
‘he Provinces of British India—Governors’ Pigvinces—Chiet 
Commissionerships—-Com position of a Governor’s | ive) 
-Conncil—The Govétior of a Province and its Lange a 
‘Constitution of the Legislative Councils of Madras, bay cs : 
es United Provinces, the Punjab, Bihar and Orissa, sg Central,” ‘| 
: vinces, As and Burma—Representation of special cl 
une 1d interests in egislative Councils—Duration of a Legi ie 
Cou ci he Pct of the Legislative Council—Its» 
psident—N. ation of a panel of not more than four Chaimnien: 
for each Legislative Council—Terms of office of the President a 









a Deputy President—Their salaries. 

| ae British’ Indi has been divided for adminiive pantie 

‘ o nine major and six minor provinces. he 

nine major provinces are Madras, Bombay, ™%) 

Bengal, the United Provinces, the Punjab,. Burmay.: | 

Bihar did Orissa, Assam and the Central’ 
T gare each governed, Te 











Reserved subjects, by Ove and in 
. Transferred subjects, ex i ial circumstance: 
; the Governor aati? with Ministers, and 
Provinces, ‘“istinguished” as Govertiors’ Provi 
a oS of Burma’was “at first, exch ed com 







tan, Delhi, gee m4 
s and Nicobar’ 


| They-ware each administered by a y 
Chief CommmilSsioner and are, except Coorg,?) 
_ without any fesialate Gouncil. ss a ae 









a Section 46 of the Sty 
Sea Legislative Council with very limited 4 ers was eo in. 
Coorg in January, 1924. > rege 


4 
= . 
xe ., 


weer 





or oucds 


“consisting of the 
{ ity members nominate 
rdancé with Rules 
more than twenty p r cent. of the 
; can be officials, and at least se} 
a aor  e-eiette members. The G 
ince cannot be a heriber of the P 
cil, but hadithe right of addressing th 
hat purpose require the attendance of 
pee ae ition. to the ordinary members of I 
7 ea a Go¥ernor may nominate, for t 
Bill, Mot more than two een (or 0: 
e' of J Assam), having special “knowledge or 
: nattér of the Bill, who will, in relati 
period for which they#are nom 


ue 


mbets of the Council: phe object of 
ecuire the serviges of Cpetts in connee 
- Seen! 


ow O panties oe 


ppipiative;tim cil in the 


S¥of, the Exec 
embers, and 













: eis | 
ties aoa 
2 BOM BAY LEGISLATIVE couse 


3 of the members of the ve 
< elected meffibers and such Sate a 
the Governor as, with the addition _ 
he Executive Council, amiéunteto twenty- 
ers so nominated qyot more than sixteen 
and five must be non-official persons to 
er tively the following classes or int 
@ Anglo-Ingian community ; (ii) we 
istiat community ; (i) the labouring classes iia classes 





















. pes) one 
such number 
Ee with the addition 
nt to twenty-six. 
ai than hteen car be 
als, and twe 





ust be nen ofbel 
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hw | (3) the Punjabi, officers | and soldiers of “Miwd 


kas Notification No. F.-213-VLII, dated Simla, July 30, 1923. 


” ex-officio, seventy-six elects ae bets, and such number | 





“THE 1N (DIAN. CONSTITUTION 


a 
‘ PRITED PROVINCES LEGISLATIVE COUN( 


i of the members of the Executive, 

* one hundred elected members and such A emuer 

members ‘homihated by thé Governor as, with the 

ition of the members of the Executive Council, amount 

‘twenty-three. Of the members so, nominated not more 
than sixteen may be officiais and three must be persons. 

- ‘nominated to represent respectively the following Classes or. 
interests, namely, (i) the Anglo-Indian community ; (ii) the 


’ ot 


Indian Christian community ; and (iii), clas8@8 which in the 


opinion of the Governor are depressed clases. 


THE PUNJAB LEGISLATIVE COUNCIL 7 ; 4 


» It* consists of the members of the Executive Coiancif, 
ex-officio, seventy-one elected members, and such number ) 
of members nominated by the Governor, as, with the % 
addition,of the members of the Executive Council, amount’ 
to —— Of the members so nominated not more» 
than four een, may be officials, and four®are to he sons © 
nominated to represent the classes mentioned below ‘ 
according to the following,distributiony namely :— 
(1) the European and, Anglo-Indiamigom munities nec 
(2) the Indian Christian;community 


i 


4. Majesty’s Indian. Forces, 


wee nae 


THE BIHA gg AND ORISSA LEGISLATIVE COUNCIL ; 
It? cgpsists of “the: mem bers of the Executive Council,.; 


at 


of members nominated by the Go or as, with the addition. 
of the members of the Esecubive Council, amount to: 


1 The United Provinces Electoral Rule 3, the Government of India . 
Notification No. F.-213-VI, Simla, dated July’: 30, 1923. 

=The Punjab Electoral Rule 3; the Government ofIndia Notification ‘ 
No. F.-213-VI1, Simla, dated July 30, 1923. 
<2 Phe Bihar and Orissa Electoral.Rule 3fifhe Government of “ 
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seven. Of the members so nominated not more th an 

a* may be officials and nine must be person 

. oe re 

a ited to represent the classes or interests hereinafter : 

~ ‘mentioned according to the following distribution, namely eres 


(1) aborigines ous av san egae 

(2) classes which are, in the opinion of the Gover- % 

nor, depressed classes’... | as eae 

‘ (3) industrial interests other than planting and 

iS mining so va “ee pare 
(4) the Bengali community domiciled in the 
provinee de sat 1” 

(5) the Anglo-Indian community 1 

(6) the Indian Christian community 1 

1 


y* = the labouring classes ae - ‘ 
* ee = >. . 
“THE CENTRAL PROVINCES LEGISLATIVE COUNCIL 
It? censists of the members of the Executive Council, 
ex+ 0, thirty-seven 2 elected members and su¢h number 
~ of members nominated by the Governor as, with the addition 
of the members of the Executive Council, amount to thirty- 
three. Of the members thus Nominated not more than eight 
may be officials, @nd seventeen shall be persons nominated 
as the result of elections held in Berar, and five must be 
persons nominated to represent’ the classes mentioned” 
below according to the feliowing distribution, namely :— 
(1) the inhabitants of the Mandla District, exclud- 
ing Mandla Town a oe ar ge 
(2) the inhabitants of Zamindari and Jagirdariestates 
excluded from jhe atea of any constituency... 1 


(3) the European and Anglo-Indian communities .,. 1 
(4) classes which, in the opinion of the Governor, 
are depressed classes * = eatete 


te 


. 4 The Central Provinces Electoral Rule 3, Government of India 
_NotificatiomNo. P.-21 Simla, dated July 30, 1923. 
_* * Including one member for the Nagpur University constituency. 


3 








e “to. Section 72A (2) of the Act members nominated 
_» Legislative Council of the Central Provinces 1 voce 


Ww e are to notes in this. connection that under pre 








vernor as the result of elections held in the Assigned tis 
Districts of Berar will be deemed to be elécted members: 
of the Legislative Council of the Central Provinces. This * 
FE provision nieetsethe requirements of- Section 72A (2)s of 
i the Act which declares that at least seventy per cent. of the — 
members of the Provincial Legislative Council must be 


: 4 














_ elected. “t 
THE ASSAM LEGISLATIVE COUNCIL 


It! consists of the members of the Executive Council 
ex-officio, thirty-nine elected members and such number. 
members nominated by the Governor as, with the a 

of the members of the Executive Council, amount to — ; 
' fourteen. Of the members so nominated not more than — 
* seven can be officials and two must be’ non-official persons. z 
nominated to represent respectively the following classes, — 
namely :— ? 
(1) the labouring classes; and 
(2) the inhabitants of backward tracts. 
The Governor may at his discretion make regulations” 
__ providing for the selection of these two members by. the 


communities concerned. -. 


THE BURMA LEGISLATIVE COUNCIL at 

The Burma Legislative Council consists of one-hundred — 1 
and three members, of whom. two are the members of the 
Executive Council, seventy-nine are elected and twenty-two- 
are nominated by the Governor. Of the twenty-two nomi- 
nated members not more than fourteen can be officials ; and 
one is to represent Indian Lapin and another the 

labouring classes. Po on 


7 








“‘Afpiie Assam Blectoral Rulgges@overaiailint, of India: Notification £ 
No. F. AEE, ated Siena July 30, 1923, 
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» Vide the Government of India’s Notifications regarding Electoral Rules in the Gazelle of India (Extra. Yor 
dated July 30, 1923. 
? Out of sixty-five seats given to the non-Muhammadans, twenty-eight seats are reserved for the non- 
|, Brahmins; ‘ provided that, if the number of non-Brahmin candidates at the date of the election is less 
| than the number of reserved seats, the number of reserved seats shail be reduced to the exrent of that 
eae *—Madras Electoral Rule 4, Schedule I. 
'-* Seven out of forty-six seats are reserved for the Mahrattas: but no seat is to be deemed to be a reserved 
for the purposes of any election . . . ifthe constituency concerned is already represented by a 
tta member or if there is no Mahratta candidate. 
4 This seat (Shillong) is mp by a — electorate, there being no separate Muhammadan urban 
“constiency Pada in 1920, p. 2 
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The foregoing table shows that caesahel ré 
has been given to the Sikhs in the | 
the Indian Christians in Madras, to. the», 
_ Indians in three, to the Europeans in six . 
"Ges an “the Muhammadans in eight provinces. Besic 
the planting, mining, commercial, industrial and: 
-land-ewning interests have been granted special representa- 


‘esenta- 


ae 






tion so that their peculiar rights and privileges pay be; 


. protected. eo 
The normal duration! of every Governor's Legislative 
Siabition. Council is three years; but ‘it can be earlier: | 
dissolved by the Governor who can also prolong | 
its life for a further period not exceeding one year if he so 
think fit in special circumstances. Within six months, or 


within nine months with the sanction of the Secretary of 


State, of the dissolution of a Legislative Council, the — 
Governor is required by the law to appoint a date for the 
next session of the Council. He appoints times and places 


tor holding the sessions of his Legislative Council and he 


‘ean prorogue the Council by notification or otherwise. ? 


the Legista- 


. Select. Committee on the= 
_ Legislative Council : 


. President shall take place at 


The President? of a Governor’s Legislative Council is 
for the first four years to be appointed by the 


President of Governor and thereafter * to be elected, subject 


tiveCouncil. to the approval of the Governor, by the Council 
from among its members.5 The Council will 
also have a’ Deputy President elected by it from among its 


2 Section 72B (1) of the Act. . Baa 
pSecction 72B (2) of the Act. ; “alae 
Section 72C (1) of the Act. * 


|.,of such period of tour years’ 
then in office shall continue in. 


er 


** Provided that, if at the expir 
the Council is in session, the Pr 









iuencement of the next ensuing - 
of the Act. 
is. of the \Parliamentaey Joint 
* the Presidency of the 


session ’,—Proviso to Section 
5We may note here the o 


* ‘The Committee have cons ered ‘carefully the question what to 
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PROVINCIAL LEGISLATIVE COUNCILS © 






and* confirmed by the Governor. He will preside 
at meetings of the Council in the absence of — 
the President. The procedure’ of election of 7 
& Deputy President of a Govertiur’s Legislative 
Council is the same’as that of the éléction of the 
Deputy President of the Legislative Assembly. After the 
‘members have taken their oath of allegiance to the Crown 
at the beginning of each new Legislative Council,. the 
Coundil proceeds to elect one of its members to be its 
», Deputy President. The President of the Council reads out 
to it the names of the candidates who have been proposed 
“and seconded, together with those of their proposers and 
seconders. If only one person has been proposed for | 
election. he is declared duly elected. If more than one 
person has been proposed the Council votes on the question 
by ballot, and the President declares him to be duly elected 
who receives the majority of its votes. No member can 
vote. for more than one candidate. If a vacancy in the 
office of Deputy President occurs, during the continuance 
of a Council, or if the Governor withholds his asg$ent to, the ; 
election of a particular member, a fresh election must be | 





} 


® held in accordance with procedure stated above; but — 
; . se 
BS iad 


‘preside over the Legislative Councils in the provinces. They are of 
opinion that the Governor should not preside, and they advise that, 
for a period of four years, the President should be appointed by the 
_ “Governor, .W ver possible it would be a great advantage if some _ 
_one could be found for this purpose who had parliamentary experi- 
- ence, The Legislative Council should itself elect a Vice-President, 
’\ and at the end of four years the nominated President would #lis- 
appear, and the President a he Vice-President would be elected 
by the Councils. The Co: zattribute the greatest importance 
to this question of the é ff the Legislative Council. It will, 
. én their opinion, conduce y to the successful working of 
the new Councils if they are from the commencement with 


the i and conventiors of mtary procedure as developed 
- in the Imperial Parlia ; Report from the Joint Select 
_ » Committee, on Clause 9 of the 













iment of India Bill. 
‘ + The Bengal Legislative Council Standing Order 4—7he Bengal 
Legislative Council Manuel, 1921, p. 187. ; : 


ey F 
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_ it is provided. that ajmembér whose election has. not 1 
E ratified by the Governor must not be proposed agae asi 
" eandidate during the life of that Council:! 
. As we have seen in the case of the Legislative Assemt e 
the President of a Governor’s _ Legislative 
Council also nominates, at the’ beginning of — 
| every session,Jfrom among the members of the Council a 
‘panel of not more than four Chairmen, any one of whom ; 
may preside over.the go in the absence of the President. ~ 
| and the Deputy President.? peo 
_. The Deputy President and any Chairman of the C 
will, when presiding over the il, have the 
' powers as the President.* 
The appointed President may res his office, and may: 
Feats Ot also be removed from Office by the Governor. 
- office of the An eleeted President and a Deputy President 
epg must Cease to hold office as Soon as they cease to: 
uty be members of the Council. They too may resign: 
President. office if they like, and may be removed from office ~ 
"by the Council with the.goncurrence of the Governor. Bong 5 
k The President and the Deputy President are to receive, 
: * such salaries as are detérmined, i in the case of am 
ae S appointed President, by the Governor,.and in, 
Sees the case of an elected President or oot 
_ President, by an Act of the local legislature. * ae 





Chairmen. 









1 See the Madras Legislative Council Standing 
the Bengal Legislative Council Standing Order 4. 

* The Provincial Legislative Council Rule 3. 

* The Provincial Legislative Council Rule 4. 

* Section 72C (3) and (4). * Section 72C (5) eft Fe ated 
|. The salaries of the appointed Presidents of the different aide ; 
~ Councils vary ordinarily from Rs. 12,000 to Rs. 48,000 a year. — ts 
post of President of the Bihar and Orissa Legislative*Gouncil was 

held (August, 1922) by a member of the jiocal Executive Council. — 
~~ The present (appointed) Presidents of Bengal, Madras and Bom 4 
_ Legislative Councils receive each a salary of Rs. 36,000 a year.—Vit i 
e Earl Winterton’s statement in the House of Commons showing the 
% extra annual cost incurred in connection with the Reforma: _ The 
| Englishman (Dak edition), teat 251022. 2. 
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CHAPTER V 


3 QUALIFICATIONS OF ELECTED AND 
octet ‘NOMINATED MEMBERS 


__ General qualifications for election or nemination to the different 
+ legislative bodies—Special qualifications required for election to . 
the bodies in case of certain constittg@eies —General and special — 
: tituencies. a a 

te ‘or membership of either Chamber of the Indian 
Legislature or of a fovernor’s Legislative Council, there — 

are certain general qualifications common to them all and 

a few special qualifications peculiar to each legislative 
- body. For instance, a candidate to be eligible for election © 

as a member of theCouncil of State mist not only possess 

-. the common qualifications, but must satisfy the special 
conditions requisite for election to the Council of State — 
either from a ‘ general’ constitudncy or from a ‘ special” — 
constituency in any province, as the case may be. rs 









GENERAL QUALIFICATIONS ' es a | 


+ son is not eligible for election or noliagio™ 
either Chamber ofthe Indian Legislature 6r f0 a’ 
ve br’s Legislative Council, if such person is nota 
British bje 3 or is a female; or has, in the case of 
- nomination to a Boverans’ s Legislative Council, ~ 
ly been s sworn in as a, member of any legislative body 








*. J 


3 See Rules 5 and 22 of éach set of Electoral Rules relating to the | 


at ative bodies, namel Bare eat Assembly, Council of | 
Legislative Coweils adras, Bombay, Bengal, the © 
ra the Central Pro pte United ‘Provinces, yee ane 
'é of India (Extra.), July 30, 1923 


Orissa and ety .—The | 
2 J Rules have been made by the Governer-Geuerait 

= in Council under Sections 64, 72A and 129A of the Government of a 

«India Act, with ws Seg of the Secretary of State in Council. pe | 


uy # 


els 
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~constitut ‘aint Kida Taandebenidesigh Sidi Act and, 


Indian Legislature, is already a member of the Chamber ; 


or having been a legal practitioner has been dismissed or — 


is under suspension from practising as such by order of any 
competent. court; or has been declared by a competent 
Peourt to be of unsound mind ; or is under twenty-five years 
of age; or is an undischarged insolvent; or, being 
“discharged insolvent has not obtained from the court a 
! certificate _that his insolvency was caused by misfortune}. 


without any misconduct on his part. ae tu 


But it is provided that a Local Government may remove, 
subject to such conditions as it may prescribe, the disqualifi- 
cation arising from not being a British subject, so far as 

‘the Ruler of any State in India or a subject of any such 
State is concerned. And if the Ruler of any State in 
India or any subject of such a State is eligible for election 
or nomination to the Legislative Council of a province, 
such Ruler or subject will not, by reason only of not being 


a British subject, be ineligible for election or nomination to” 


--the Council of State or the LegiSlative Assembly, as the 
case may be. 
| Further, the disqualification arising from being a “dis- 
; missed or suspended legal practitioner may be removed by 
an order of the Governor-General in Council or of : a local 
Government, as the case may be. 
A person against whom a conviction by a criminal court 
‘eae olving a sentence of tr nsportation or imprisonment for 
a period of fnore than six fronths is subsisting, is, unless 
4 the offence of which he wag convicted has been pardoned, 
_ ineligible for election or nomination for five years from the 
/' date of the expiration of the sentenge.' . 
ey. 


* Electoral Rules 5 (2) and 22 (2) of each set of Electoral Rules. 


Be Com are this with the following :— ; 
“ke ° on shall be capable of being chosen or of sitting as a ~ 


in the 
’ ®ase of election or nomination to either Chamber of the : 





Xs 
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~ Persons convicted of an offence’ under Chapter IXA of 
the Indian Penal Code punishable with imprisonment for 
‘more than six months.or reported by Election Commission- 2 
ers as guilty of a corrupt practice! as specified in Part I, or 
“in paragraph 1, 2 or 3 of Part U, of Schedule V to 
Electoral Rules, are not eligible for either election or 
nomination to any legislative body for five years from the 
date of suc conviction or of the finding of the Commis- 
sioners, as the case may be; and a person reported to be 
guilty of any other corrupt practice is similarly disqualified 
for three years from such date. 

If, in respect of an election to any legislative body consti- 
‘tuted under the Government of India Act, a return of the 
election expenses of any person who has been nominated 
asa candidate at that election, is not submitted within a 
certain time and in a prescribed manner, or if any such 
return is submitted’ which is found either by Election 


Senator or as a member of the House of Assembly who has been at 
any time convicted any crime or offence for which he shall have 
been sentenced to“imprisonment without the option of a fine for a 
term of nol less than twelve months, uniess he shall lave received 
a grant of amnesty or a free pardong or unless such imprisonment 

. shall have expired at least five years before the date of his election’.— 
South Africa Act, 1909, Section 53 (a). 

‘ Any person who is attdinged of treason, or has been convicted 
and is under sentence, or subject to be sentenced, for any offence 
punishable under the law of the Commonwealth or of a State by 

imprisonment for one year or longer, shall be incapable of being 
_chosen or of sitting as a Senator or member of ‘the House of 
Representatives ’.—The Commonwealth of Australia Constitution 
Act, 1900, Section 44 (ii). 

It is clear from the above that our Electoral Rules have been 
conceived in a spirit of narrowness. The Franchise Committee 
wanted to restrict this disqualification to persons who had been 

- sentenced by a criminal court to imprisonment in circumstances 
which, in the opinion of the, Government, would involve moral 
turpitude (para. 28 of its Report). 

The relevant Electoral Rittle has recently been amended partiallygs 
in favour of political prisoners, See Appe ndix P, 

- + hese. Bihences and corrupt practices refer to bribery, undig 
‘influence, false personation, unauthorized expendi etc., in 

connection with elections. They will be discussed’ cele 


« 
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to be false in any material respect, neither the candidate 


- nor his election agent is eligible for election or nomination — 


for five years from the date of such election. * 


It is provided, however, that the disqualifications noted in, 


’ the last two paragraphs may be removed by an order of the 
Governor-General in Council or of the local Government, 
as the case may be. ~ 


SPECIAL QUALIFICATIONS 





} 


We shall now deal with the special qualifications. neces- et 


sary for election to the different legislative bodies. 


COUNCIL OF STATE * 


1. No person is eligible for election as a member of the > 


Council of State to represent a general constituency— 

(a) in the United Provinces or ip Assam, unless. his. 
name is on the electoral roll of a general constifttency in, 
the same province ; 

(6) in Madras, Bombay, Bengal, the Punjab or Bihar 


and Orissa, unless his name is on the electoral roll of the | 


~ constituency or of another constituency in the same = 


province and ‘of the samt eee description as that 
by which he desires to be elected’ ; 

(c) in the Central denies in , hates unless his. 
name is on the electoral roll of the constituency. 


2. No person is eligible for election as a member of ee 
the Council of State to represent a special constituency ~ 


unless his name is on the electoral roll of the constituency. 


‘ Special constituency’ here means a European Commerce: 


constituency. - 


‘General constituency’ means a General’ constituency | 
in the case of the Central Provinges and Burma, or a non-_ 


Poa 2 Rules 5(4) and 22(4) of each set of Electoral Rules. 
” The Council of State Electoral Rule 6—The Gazette a Indi 
entre, e @ouly 30; 1923. 
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QUALIFICATIONS OF MEMBERS. 





LEGISLATIVE ASSEMBLY ' 


1. No person is eligible for election as a member of 
the Legislative Assembly to represent a general consti- 
~ tuency other than a constituency in the province of Burma 
'- or the Delhi constituency, unless his name is on the 

electoral roll of the constituency or ‘of a constituency 

‘situate in the. same province and prescribed for elections 

to the provincial Counci] by Rules under section 72(A) of 

the Act’, and happens to be a non-Muhammadan, Muham- 

-madan, Sikh or European in the case of a non-Muhamma- 

dan, Muhammadan, Sikh or European constituency respec- 

tively in the province of Madras, Bombay, Bengal, the 

Punjab, Bihar and Orissa or the Central Provinces. 

2. No person is qualified for election as’ a member of 
the Legislative Assembly to represent a special consti- 
tuency or a constituency in the province of Burma or 

Delhi unless he is registered as an elector of the 

constituency. 4 

‘General constituency” here means a non-Muhammadan,. 

_. Muhammadan, European, non-European, Sikh or the Delhi. 

_ constituency. 

‘Special constituency *means a Landholders’ or Indian. 
+ Commerce constituency. 

ie 
rt MADRAS LEGISLATIVE COUNCIL * 

“4 1. No person is eligible for election as a member of the 
Council to represent a general constituency unless his name 
is on the electoral roll of the constituency or of any 

\ other constituency in the province; and unless he is him- 
| self a ee epee dan, Muhammadan, Indian Christian, 
Pe ; ; 
is 


[> ey 


2 The Legislative Assembly Electoral Rule 6. * 
sist eee sues Council Electoral Rule 6. 
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“Buropean or Anglo-Indian in the case of a non-Muhamma-' 
‘dan, Muhammadan, Indian Christian, European or Anglo- 
~ Indian constituency respectively. 


2. No person is eligible for election as a member of 


‘the Council to represent a special constituency unless he is 
‘registered as an elector of the constituency. 


‘General constituency’ here means a non-Muhammadan, 
Muhammadan, Indian Christian, European or Anglo-Indian 
constituency. 

‘Special constituency ’ means a Landholders’, University, 
Planters’, or Commerce and Industry constituency. 


BOMBAY LEGISLATIVE COUNCIL? 


1. -A person to be eligible for election as a member of 
the Council to represent a general constituency— 

(a) must have his name registered on the electoral 
roll of the constituency or of any other constituency in the 
province ; 

(6) must have, ‘for the period of six months immedi- 
ately preceding the last date fixed for the nomination of 


' candidates in the constituency, resided in the constituency 


or in a division any part of which is included in the 
constituency’; and 
(c) must be himself a non-Muhammadan, Muham- 
madan or European in the case of a non-Muhammadan, 
Muhammadan or European constituency respectively : 
Provided that ‘(i) for the purposes of clause (é) 
the City of Bombay shall be deemed to be a division, and 
that (ii) nothing in clause (6) shall be deemed to render 
ineligible for election any person who has held office as a 
Minister, within the period of six months referred to in that 
clause.’ ; 
2. No person is eligible for election as a member of 


. 


1 Tne Bombay Legislative Council Electoral Rule 6. 
. : 


x 
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the Council to represent a special constituency unless he is. fi 
™ registered as an elector of the constituency. » 
‘General constitugncy ’ here means a non-Muhammadan, 
Muhammadan, or European constituency. 
«.* Special constituency ’ means a Landholders’, University, 
, or Commerce and Industry constituency. 





yy 


THE BENGAL LEGISLATIVE COUNCIL! 


1, A person to be eligible for election as a member of 
the Council to represent a general constituency must have 
his name registered on the electoral roll of the constituency 
or of any other constituency in the province and must, in 
the case of a non-Muhammadan, Muhammadan, European 
or Anglo-Indian constituency, be himself a non-Muham- 
madan, Muhammadan, European or Anglo-Indian, as the 
case may be. 

2. No person is €ligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘ General constituency ’ here means a non-Muhammadan, 
Muhammadan, European, or Anglo-Indian constituency. 

‘ Special constituency ’ means a Landholders’, University, 
or Commerce and Industry constituency. 


» 
THE UNITED PROVINCES LEGISLATIVE COUNCIL? 


1. No person is eligible for election as a member of 

._ the Cotincil to represent a general constituency other than 

the European -constituency, unless he is registered as an 

elector of the constituency or of any other constituency in 
the province other than the European constituency. 

2. To be eligible for election as a member of the 

Council to represent a special constituency or the European 


1 The Bengal Legislative Council Electoral Rule 6. 
/~  *The United Provinces Legislative Council Electoral Rule 6. 





* he electoral roll of the constituency. . 
«General constituency ’ here means a non-Muhammadan, 5 
Muhammadan, or European constituency. © Ley, 
‘Special constituency ’ means Talukdars’, ein Loa 
holders’, University, or Commerce and Industry consti- 
tuency. 


THR PUNJAB LEGISLATIVE councn. 


1. No person is eligible for election as member of the 
‘Council to represent a general constituency, unless he is 
registered as an elector of the constituency or of any other 


constituency in the province and unless’ he is himself a + 


non-Muhammadan, Muhammadan or Sikh in the case of a- 


SS naecgepe Muhammadan 6r Sikh constituency 
tively. if 
2. No person is eligible for election as a member of 


the Council to represent a special constituency unless he is — 


registered as an elector of the constituency. 


‘General constituency’ means a non-Muhammadan, | 


‘Muhammadan, or Sikh constituency. - : 
* Special constituency ’ means a Landholders’, University, 
sCommerce, or Industry constituency. 


Rcd 


THE BIHAR AND ORISSA LEGISLATIVE COUNCIL? 


1. No person is eligible for election as a member of the % 


‘Council to represent a general constituency unless his 


‘name is registered on the electoral roll of the constituency : 


vor of any other constituency in the proviuce and unless he 
is himself a non-Muhammadan, Muhammadan, or European. 





in the case of a non-Muhammadan, Muhammadan, or — 


European constituency respectively. Bi 


* The Punjab Legislative Council Electoral Rule 6. 
* The Bihar end Orissa Legislative Council Electoral Rule 4.- 


Pan 


ul 


aa 
cm 
i 


i 
a 








the Council to represent a special constituency unless he is 
"registered as an elector of the constituency. 
_ * General constituency ', here means a non-M uhammadan, 
ammadan, or European constituency. 
-* Special constituency ’ means a Landholders’, University, 
. Planting, or Mining constituency. 


4 
THE CENTRAL PROVINCES LEGISLATIVE COUNCIL! 


1. A person to be eligible for election as a member of 
‘the Council to represent a general constituency— 


(a) must have his name registered on the electoral ~ 


‘roll of the constituency or of any other constituency in 
ithe province ; 

(4) must possess a place of residence in a Mstrict, any 
part of which is included in the constituency or, in the case 
of an urban constituency, in any such district or within two 
‘miles of the boundary of the constituency ; and 

(c) must be a non-Muhammadan or Muhammadan in 
the case of a non-Muhammadan or a Muhammadan consti- 
‘tuency respectively. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector af the constituency. ’. 

‘Place of residence’ in Sub-rule 1 (4) above means actual 

“dwelling in a house or part of a house for an aggregate 
_ period of not Jess than 180 days during the calendar year 
‘preceding that in which the electoral roll is first published ; 
ger. maintaining for the same period a house, or part of a 
house, as a dwelling. 


‘General constituency ',means a non- -Muhammadan or 


-Muhammadan constituency. 


i * The Gentral Provinces Legislative Council Electoral Rule 6. 
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: No person is eligible for election as a member of — 
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‘Special constituency ’ means a Landholders’, Univers 
Mining, or Commerce and Industry constituency. 


THE ASSAM LEGISLATIVE COUNCIL? 3 


A person is not eligible for election as a member of the- ; 

Council to represent— . 

(1) the Shillong Constitiendy or a non-Muhammadan 
or Muhammadan rural constituency unless his name is. | 
registered on the electoral roll of the constituency of of 
another constituency in the province ; or 

(2) a Planting, or Commerce and Industry constitu- 
ency unless his name is registered as an elector of the 
constituency. . 


+ The Assam Legislative Council Electoral Rule 6, 





CHAPTER VI 


THE ELECTORAL ROLL! 


General conditions of registration as an elector—Basis of franchise 
in a general Constituency : In the case of the Council of State—In 
the case of the Legislative Assembly—In the case of the Provincial 
Legislative Councils—The preparation of the electoral roll—The 
amendmert of an electoral roll—Electoral Regulations. 


A person is entitled to have his name registered on the 
electoral] roll of a constituency, if such person has the 
qualifications required of an elector of that constituency 
and is not subject to any of the following disabilities,* 
namely :— 

(1) is not a Britjsh subject; or 
(2) is a female 3 ; or 
(3) has been declared by a competent court to be of 


unsound mind; or 
(4) is under twenty-one years of age. 
a  aseaeniateimemtestd ns = enna 


* Electoral Rules amd Regulations, Part IIl— 7he Gazette of (ndia 
(Extra.), July 30, 1923. 
2 Electoral Rule 7 (1) of each set of Electoral Rules. 
**We are satisfied that,the social conditions of India make it 
F, premature to extend the franchise to Indian women at this juncture, 
when so large a proportion of male electors require education in the 
use of a responsible vote. 
' Further, until the custom of seclusion of women, followed by 
many classes and communities, is relaxed, female suffrage would 
Jnardly be a reality ; it would be out of harmony with the conserva- 
tive feeling of the country; and it would involve great difficulties 
in the actual recording of votes.... Atthe next revision (as 
~ contemplated by the Joint Report) of the constitutions of the 
Councils the matter should be reconsidered in the light of the 
experience gained of the working of the electoral system and of 
social conditions as they then exist’.—Report by the Franchise 
Committee, para. 8. alt 
. This disqualification on the ground of sex has been removed in 
«Madras and Bombay so far as the elections to the local Legislative 
* Councils are concerned. . 
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a Local Government may ee subject to such 3 ndi is 
tions as it may prescribe, the disqualification arising from ne 


not being a British subject. ” 
Itis further ? provided that the Sex disqualification- for 
| registration as voters for a Provincial Legi e Council — 


ust be removed by the Local Government concerned, if a> 
resolution is passed to that effect by the local Legislative 
} Council ‘ after not_less than one month’s notice has to 
given of an ‘intention to move suck such a resolution.’ ‘Similar ys 
the right to vote for election to the Council of State or to 
the Legislative Assembly must be conferred upon women 
generally or any class of women, if an affirmative resolution 
is passed to that effect by the Council or the Assembly 
as the case may be, and if they are not disqualified io 

| registration as electors for the Legislative Council of their _ 
province on the ground of their sex. 

No person ° is entitled to have his name registered on 
the electoral roll of more than one general constituency’ 
and, consequently, no person can vote at any general | 
election in more than one general constituency.* i 

If any person > is convicted of an offence under Chapter 
IX(A) of the Indian Penal Code punishable with imprison- 
ment for a period exceeding six months or is reported by — 
‘Election Commissioners specially appointed for the purpose, 
‘as guilty of a corrupt practice © as specified in Part I, or — 
in paragraph], 2 or 3 of Part II, of Schedule V’ to Electoral ae 
Rules, he is disqualified from voting for a period of five " 


th 


el 
2 Electoral Rule 7 (1) of each set of Electoral Rules. 
* bid. hee - 
® Proviso to Electoral Rule 71). i} eo 
* Electoral Rule 10 (1), proviso (a). AS ietie 
5 Electoral Rule 7 (2), fa 


| ® "The offences and corrupt Rise per referred’ to in the sentenge, 
— are bribery, undue influence, false peremenens ets 
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if rom the alte of the conviction or the report by the : 
‘om nibstoners, as the’ case may be; and if any person is 
ad: ced ‘guilty by Such Commissioners of any other. © 
“corrupt: practice, he is similarly disqualified for a period of q 
eee years. But this disqualification against any person | 
aay, be removed by the’Governor-General in Council or by | 

4 

‘| 





“the Local @@vernment, as the case may be. 
The qtalifications of an elector for a general’ constitu- 
ency are based, ;. 
»* (A) in the case of the Council of State,? on— 
see 1. residence, or residence and community, and 
* 2. (a) the holding of land, or 
(6) payment of income-tax, or : 
Ps (c) past or present membership of a legislative . 
et body, or : 
(¢) past gy present tenure of office on a local 
authority, or 
(e) past or present University distinction, or 
(f) the tenure of office in a co-operative banking 
society, or ~ 3 
(g) the holding of a title conferred for literary 
merit ; 
(B) in the case of the Legislative Anmeedite.® on— 
1. community, « 
2. residence, and 
3. (a) the ownership or occupation of a building, or 
i (6) assessment to or payment of municipal or 
a ; cantonment rates or taxes or local cesses, or 
<* (c) assessment to or payment of income-tax, or 
(d) the holding of land, or 
* (e) membership ef a local body.; and 


i are ae 


ali 


a “tee i aualiications ‘of electors for special constituencies = been 


Tne Conn cil of § Electoral Rule 8 (1). 
9 The ge Hiectorel Rule 8 a). 
to 
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(C) in the case of a Provincial Legislat:ve Council,” 


generally on— 
1. community, 
« 2, residence, and 
3. (a) occupation of a house, or 
(6) assessment to property-tax, tax on companies 
or profession tax, or = 

(c) assessment to income-tax, or 

(d) military service, or 

(e) the holding of land, or, 

(f) as inthe case of Bengal, Assam and Bihar 

and Orissa, the payment of local rates.2 
An electoral roll is prepared for-every constituency,* on 

which are entered the names of all persons entitled to be 
registered as electors for that constituency. It has to 
published in the constituency. Any mistake or omission 
in the preparation of the electoral rolfis to be brought to 
the notice of the Revising Authority for correction. His 
decision with regard to any point of dispute is final 5 and 
the electoral roll amended in accordance therewith is 
republished. [It comes into force from the date of such 
republication and continues in force for a period of three 
years at the end of which period a fresh roll is to be 
prepared. This is the ordinary rule. It is provided, 
however, against it that the Governor-General in Council 
or a Local Government, as the case may be, may direct the 
preparation of a fresh roll at any time before the comple- 
tion of the three years.” 


1 Provincial Legislative Councils Electoral Rule 8 (1). 

? e.g., payment of cesses under the Cess Act, 1880; payment of 
Chaukidari tax or Union rate under, the Village Chaukidari Act, 
1870, or under the Bengal Village Self-Government Act, 1919; 
assessment to tax ina Union under Chapter III of the Bengai Munici- 
pal Act, 1876, or under Section 47 of the Bihar and Orissa Village 
Administrative Act, 1922. 

Electoral Rule 9 (1). *Jbid., 9 (1), | 

5 Ibid., 9 (3). ® Ibid., 9 (4). 7Ibid., 94). 
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If a constituency is fennired to elect a member or 
members after an electoral roll has ceased to be effective 
and before a fresh roll has been prepared, the old electoral 
roll will remain valid for the purposes of the particular 
election.’ * 

Notwithstanding anything that has been said before, any 
person may apply to the proper authority for the amend- 
ment of an electoral roll for the time being in force and 
the Governor-General in Council or a Local Government, 
as the case may be, may order the preparation of a list of 
amendments thereto, if necessary.” 

Every Local Government® is required to make regulations 
providing for— 

(1) the authority by whom the electoral roll is to be 


yrs and the particulars to be contained in the roll ; 


(2) the time for the preparation of the roll; 

(3) the publication of the roll ; 

(4) the manner in which and the time within which 
the claims and objections may be preferred ; 

(5) the constitution and appointment of Revising 
Authorities to dispose of claims and objections ; 

(6) the manner in which notices of claiins or objections 
should be published ; and 

(7) the place, date and time at which and the manner 
in which claims or objections should be heard. 

These regulations made by a Provincial Government for 


‘the purpose of elections to the Provincial Legislative 


‘Council will also apply, unless the Governor-General in 
Council otherwise directs, for the purpose of elections 
within that Province to the Council of State or to the 
Legislative Assembly.* 


=? Electoral Rule 9 (5). 

2 Ibid., 9 (6). 

8 Electoral Rule 9 (2). 

*The Council eh State or the Legislative Assembly Electoral 


Rule 9 (2). 
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CHAPTER VII 
ELECTORS FOR THE COUNCIL OF STATE” 


Qualifications required of electors for the Council. of State in. 
|. Madras—In Bombay—In Bengal—In the United Provinces—In the 
- Punjab—In Bihar and Orissa—In the Central Provinces—In Assam— — 
; In Burma—The Electoral Rule with regard to joint families. 
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In this and the three following chapters we shall state, as. 
a briefly as possible, the qualifications of electors for thé 
So different legislative bodies. . We take up first the question) 
of the franchise qualifications for the Council of State. » As. 
_ will be seen below, they are very high and vary consider-- 
be ably from province to province and from one part of 
i a province to another according to the variation in local! 


~ circumstances. * 
= MADRAS ? 


%, 


id A person is qualified as an elector for,a general constitu-. 
' ency who resided inthe Presidency of Madras for not 
~ less than 120 days in th@previous year * and who— 

a (1) has in the Presidency an estate the annual income: 
_ of which is not less than Rs. 3,000 ; or 

oa (2) is a pattadar or inamdar of land in the Presidency 
: on which the assessment, including the water rate, is not 
_ less than Rs. 1,500; or 

(3) receives from Government «a asians allowance: 
— the annual amount of which is not less than Rs. 3,000; or 
(4) was in the previous year assessed on his own 
account to income-tax on a total income of not less than 
Rs. 20,000; or 

(5) is or has been a non-official member of . 


~~ * The Council of State Electoral Rule 8, Schedule Il. The Gazetée- 
‘of India (Extra.), J july 30, 1923. 2 Schedule II, Part 1, Madras. 

** Previous year’ means the financial year receding that in which 
the electoral roll for the time being under preparation is first 
- published. The expression has been used in this sense several times» 


£ pile am > 4 
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i ~ either Chamber of the Indian Legislature or was a non- 

official member of the Indian Legislative Council as 
constituted under the Government of India Act, 1915, or 
any Act repealed thereby, or is or has been at any time a 
non-official member of the Madras Legislative Council ; or 

(6) is or has been a non-official President of the 
Madras Municipal Council or of a District Board or Taluk 

. Board constituted under the Madras Local Boards Act, 
1884, or ‘the Madras Local Boards Act, 1920, or is the 
non-official Vice-President of the said Council or of a 
District Board ; or 

(7) is or has been the non-official Chairman or is the 
non-official Vice-Chairman of a Municipal Council constitu- 
ted under the Madras District Municipalities Act, 1884, or 

ee Madras District Municipalities Act, 1920; or 

(8) is or has been a member of the Senate or a Fellow 
or an Honorary Fellow of any University constituted by 
faw in British India; or a 

(9) is the non-official Presidelft or Vice-President of 
any Co-operative Central Bank or Co-operative Banking © 
Union ; or , 

(10) is recognized by the Government as the holder of 
the title of Shams-ul-Ulama or of the title of Mahamaho- 
padhyaya. 

* BOMBAY ! 


arn 4 A person is qualified as an elector for 4 
'- constitu- general constituency who has place of residencef 
eae. in the constituency and who— 

(1) is in Sind either a Jagirdar of the first or second 


1The Council of State Electoral Rule 8, Schedule IJ, Part LI, 


. . 
2 A person is deemed to have a place of residence in a constituency 
it he (i) ordinarily lives in the constituency, or (ii) has a family 
dwelling house in it and occasionally occupies it, or (iii) maintains 


‘ in the constituency lling house, ready for occupation, in charge 
~ Of servants and ally occupies it. : 






if 
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class or a Zamindar who, in each of the three previous* 


CT oe ee ee ee Rete || 


revenue years, paid not less than Rs. 2,000 as land . 


revenue on land situated in any district in Sind; or 

(2) is a Deccan Sardar or a Guzarat Sardar ; or 

(3) is a sole alienee of the right of Government ,to the 
payment of rent or land revenue of not less than Rs. 2,000 
ora Talukdar or a co-sharer holding on talukdari tenure 
land assessed to land revenue of not less than Rs. 2,000, 
or a Khot paying not less than Rs. 2,000 as land revenue ; 
or , 

(4) is a holder of land assessed to land revenue of not 
less than Rs. 2,000; or , 

(5) was in the previous financial year assessed to 
income-tax on an income of not less than Rs. 30,000; or 

(6) has any of the qualifications specified in clauses (5), 
(8) and (10) in the case of the Madras Presidency ; or g 

(7) is or has been the President of the Municipal 
Corporation of the City of Bombay, or is or has been the 
Won-official President or is the non-official Vice-President 


~ of a City Municipality or of a District Local Board 


established under the Bombay Local Boards Act, 1884. 
Both in Bombay and Madras no person other than a 

Muhammadan is qualified to be an elector for a Muham- 

madan constituency and no Muhammadan is qualified to 

be an elector for the non-Muhammadan constituency. 

’ o~ 


Special Constituency 


A person is qualified as an elector for the Bombay 


Chamber of Commerce constituency who is a member of | 


that Chamber and has a place of residence in India. 


t 
s e 
‘i.e. previous to the year in which the electoral roll for the time 
being under preparation is first published. 
* In Bombay there are two Muhammadan constituencies ; in Madras, 
there is only one. i i 
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BENGAL * 


General Constituencies—Non-Muhammadan 


A person’ is qualified as an elector for a non-Muhamma- 
dan constituency who is neither a Muhammadan nor a 
European and who has a place of residence within the 
constituency, and who— 

(1) (a) in the Burdwan or the Presidency Division paid 
during the previous * year on his own account as a pro- 
prietor land revenue amounting to not less than Rs. 7,500, 
wr road and public works cesses amounting to not less than 
Rs. 1875; or 

(6) in the Dacca, the Rajshahi or the Chittagong 
Division paid during the previous year, on his own account 
as a proprietor, land revenue amounting to not less than 
Rs. 5,000 or road. and public works cesses amounting to not 
less than Rs. 1,250; pr 

(2) (a) was in the previous year assessed to income 
tax on an income of not less than Rs. 12,000; or 2 ’ 

(6) is a member of a firm which in the previous 
year was assessed to income-tax and whose share of the 
firm’s income on which the income-tax was so assessed was = 
not less than Ks. 12,000; or 

(3) has any of the qualifications mentioned in clauses 
(5) and (8) in the case of Madras; or, 

(4) is or has been the non-official Chairman or is the © 
non-official Vice-Chairman or Deputy-Chairman of the 
Corporation of Calcutta, or is or has been the non-official 
Chairman or is the non-official Vice-Chairman of a Munici- 
pality constituted under the Bengal Municipal Act, 1884, or 
of a District Board oe under the Bengal: Local 
Self-Government Act, 1885s; x at 


q 


2'The Council of. State Electoral Rule 8, Schedule II, Part ILI, 
gal. 
* See the Bote on it in the ease of Madras. 


- 





(5) is the non- official Chairman, Depuly-Chairmag on 4 
Vice-Chairman of any Co-operative Central Bank or Union 4 
or Provincial Federation; or =x 

(6) is the holder of the title of Mahamahopadhyaya.. 


Muhammadan Constituency 


A person is qualified as an elector for a Muhammadarr 
constituency who is a Muhammadan and has a place, of - 
residence within the constituency and who— 

(1) paid during the previous! year, on his own account 
as a proprietor, land revenue amounting to not less than 
Rs. 600 or road and public works cesses amounting to not” 
less than Rs. 125; or 

(2) (a) was in the previous year assessed to income-tax 
on an income of not less than Rs. 6,000; or 

(6) is a member ofa firm which in the previous. 
year was assessed to income-tax and whose share of) the 

’s income on which income-tax was so assessed was: 

t less than Rs. 6,000; or 2 

(3) has any of the qualifications mentioned in clauses. 
(3), (4) and (5) above in the case of the non. “Muhammadan- 
constituencies ; or 

(4) is the holder of the title of Shams-ul-Ulama. 


Special Constituency ® 


A person is qualified as an elector for the Bengal ; 
Chamber of Commerce constituency who has a place. of . 


residence in India and is a Chamber member of that 


= 






x ora person entitled to exercise the rights and ~ 


e of any any or other corporation. 
+ See the note on it in the case of Madr: 


Bs: 


es.of Chamber-membership on behalf of and in the | 
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THE UNITED PROVINCES! 





Non-Muhammadan and Muhammadan Constituencies 


-A-person is qualified as an elector for a general consti- 
tuency who has a place of residence in the constituency 
~ and who— 
(1) is the owner of land in the constituency in respect 
f of which land revenue amounting to not less than Rs. 5,000 
| per annum is payable; or 
(2) is the owner of land in the constituency free of 
' Yand revenue, if the land revenue nominally assessed on 
such land in order to determine the amount of rates 
payable in respect of the same, either alone or together 
with any land revenue payable by him as owner in respect 
of other land in the constituency, amounts to not less than: 
Rs. 5,000 per annum; or 
(3) was in the prewious year assessed to income-tax on 
Pan income of not less than Rs. 10,000; or 
t (4) has any of the qualifications mentioned in clauses! 
. (5), (8) and (10) in the case of Madras; or 
‘ (5) is or has been the non-official Chairman or is the 
non-official Vice-Chairman of a Municipality constituted 
under the United Provinces Municipalities Act, 1916, or of 
a District Board constituted under the United Provinces: 
District Boards Act, 1906;s0r + 
-(6) is or has been the» Président of a Chamber of 
‘Commerce in the United Provinces ; or 
\ (7) is the non-official President or Vice-President of ax . 
«© 0-operative Central Society. 
A Muhammadan alone is qualified to be an e 
for a Muhammadan constituency; and no Muha 
jis qualified to be an elegtor for a a a 
ot 


constituency. el 
_ 2 The ae State Electoral Rule 8, Schedule II, Part IV. 


Pack. a 
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THE PUNJAB?! 


Non-Muhammadan, Muhammadan and Sikh Constituencies 


A person is qualified as an elector for a general consti- 
tuency who resides inthe consituency and who— 

(1) is the owner or Crown tenant of land assessed to 
land revenue of not less than Rs. 750 per annum; or 

(2) is an assignee of land revenue amounting to not 
less than Rs. 750 per annum; or 

(3) was in the previous year assessed to income-tax on 
an income of not less than Rs. 15;000; or ‘ 

(4) has any of the qualifications mentioned in clauses 
(5), (8) and (10) in the case cf Madras; or 

(5) is a Provincial Punjab Darbari; or 

(6) is the non-official President or Vice-Pr@sident of 
any Central Co-operative Bank or Union; or 

(7) is or has been the non-official President or Vice- 
President of any Municipal Committee established under 
tthe Punjab Municipal Act, 1911, which has a population of 
20,000 or over, or which is situate at the head-quarters 
station of a district, or is or has been the non-official’ 
Chairman or Vice-Chairman of a District Board constituted 
under the Punjab District Boards Act, 1883. 

No person is qualified as an elector for a Muhammadan 
constituency who is not a Muhammadan or for the Sikh 
constituency who is not a Sikh; and no Muhammadan or 
Sikh is qualified as an elector for the non-Muhammadan 
constituency. 


BIHAR AND ORISSA? a 
Non-Muhammadan Constituency 
a! ‘. persongis qualified as an,elector for the non-Muham- 


™ Wowden constituency who is not a Muhammadan and who 


* Electoral Rule 8, Schedule II, Part V. 
2 Tbid., Part VI. 
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a place of residence in the province of Bihar and Orissa 





(1) holds in his own right an estate or estates for 
which an aggregate amount of not less than Rs. 300 as 
.Jocal cess or an aggregate amount of not less than Rs. 1,200 
as land revenue is payable per annum ; or 
| (2) holds in his own right a tenure or tenures for which 
an aggregate amount of not less than Rs. 300 as local cess 
is payable per annum either directly to the Government or 
through a superior landlord ; or 
(3) was in the previous! year assessed on his own 
“account to income-tax on an income of not less than, 
Rs. 12,800; or 
(4) has any of the qualifications mentioned in clauses 
(5) and (8) in the case of Madras ; or 
(5) is or has been the Chairman or the Vice-Chairman 
« of a Municipality, oreof a District Board, or of a District 
} Committee, or is or has been the President or is the Vice- 
President of a Municipal Committee, or is or has been the 
Chairman of a District Council; or 
(6) is the holder of the title of Mahamahopadhyaya. 


Muhammadan Constituency 


A person is qualified as an elector for the Muhammadan 
Constituency who is a Muhammadan and has a place of 
residence ? in the province of Bihar and Orissa and who— 

(1) holds in his own right an estate or estates for 
which an aggregate amount of not less than Rs. 750 as land 
revenue or an aggregate amount of not less than Rs. 187-8-0 
as local cess is payable per annum ; or 

(2) holds in his own right a tenure or tenures for which) 
an aggregate amount of fot less than Rs. 187-8-0 per 


2 See the note on it in the case of Madras. 
® See the note on it in the case of Bombay. 
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annum is payable as ‘Jocal cess” either directly! ay 
Bg a 

x 


Government or through a superior landlon@®; or = 
(3) was in the previous! year assessed on his own — 

account to income-tax on an income. of not less than 

Rs. 6,400; or © 
(4) has any of the qualifications specified in clauses ~ 

(4) and (5) above in the case of the non- oe 

-constituency ; or A 
(5) is the holder of the title of Shams-ul-Ulama. - 


THE CENTRAL PROVINCES? 


A person is ‘qualified as an elector for. the Central © 
Provinces constituency who has a place of- residence® in 
the constituency and who— : 

(1) holds in proprietory right land, the land revenue or 
kamil-jama of which is not less than Rs. 3,000; or a 

(2) was in the previous year assessed to income-tax on: 
-an income of not less thas Rs. 20,000; or 

(3) has any of the qualifications mentioned in ‘anne! Ke 
(5), (8) and (10) in the case of Madras ; or 

(4) is or has been the non-official President of. a 
Municipal Committee or the non-official Chairman of a 
District Council. 

ASSAM* ; 
Non-Muhammadan and Muhdmmadan Constituencies 


A person is qualified as an élector for either of the — 
general constituencies who has a place of residence? iA 
the province of Assam and who— 

(1) is liable to pay annually not less than Rs. 2,000 ose 
Jand revenue or not less than Rs. 200 as local rate; or * 
» (2) was in the previous year assessed to income-tax on 
an income of not less than Rs. 12,000; or ie 


a 


1 See the note on it in the case of Madras. 

* Council of State Electoral Rule 8, Schedule II, Part Vil. 

% See the note on it in the case of Bombay, 2 
* Council of State Electoral Rule 8, Schedule iI, Part VHI, 








(3) has any of the sein ttbin tain mentioned in clauses 
5), (8) and (10)gin the case of Madras ; or 
| (4) is the non-official Chairman of any Central 
Co-operative Bank or Banking Union ; or 
(5) is or has been a non-official Chairman of Commis- 
sioners appointed in Assam under the Bengal Municipal Act, 
1876, or of a Municipality established in Assam under the 
Bengal Municipal Act, 1884, or of a Local Board established 
“under the Assam Local Self-Government Act, 1915. 

No person other than a Muhammadan is qualified as an 
elector in the Muhammadan constituency, and no Muham- 
inadan is qualified as an elector in the non-Muhammadan 
constituency. 





Burma! 


Th®General Constituency 


A person is qualified as an elector for the Burma 
,constituency who has a place of residence* in the province 
of Burma and who— 
(1) paid during the previous yeur land revenue 
amounting to not less than Rs. 300; or 
(2) was in the previous year assessed to income-tax on 
-an income of not less thay Rs. 3,000 ; or 
(3) has any of the qualifications mentioned in clauses 
(5), (8) and (10) in the case of Madras ; or 
* (4) is the non-official Chairman or Vice-Chairman. of a 
Co-operative District Central Bank , or x 
(5) is or has been the President or Vice-President of 
the Rangoon Municipal Committee or is or has been the 
President or is the Vice- President of any other Municipal 
Committee, ar. of 'a District Council: 


! 
t 


} 


& 1 The Council of State Electoral Rule 8, Schedule I, Part 1X. 
* See the note on it in the case of Bombay. . 


64 THE INDIAN CONSTITUTICN 


The European Commerce Censtituency 


Any person is qualified as an elector®for the Burma 
Chamber of Commerce constituency who has a place of 
residence in Burma and is a Chamber member of that 
Chamber or a person entitled to exercise the rights and 
privileges of Chamber-membership on behalf of and in the 
name of any firm, company, or other corporation. 4 


Joint Families ‘ 


The rule with regard to joint families is as follows :— - 
Where property is held or payments are made jointly 
by the members of a joint family, the family is to be 
adopted as the unit for deciding whether the requisite 
qualification for registration as elector exists in the 
particular case; and if it does exist, the person qualifi 
will be the manager of the family or the member authorized” 
"in that behalf by the family concerned. 


er ed 


CHAPTER VIII 


ELECTORS FOR THE LEGISLATIVE ASSEMBLY! 


} Qualifications required of electors for the Legislative Assembly in 
Madras—In ‘Bombay—In Bengal—In the United Provinces—In the 
Punjab—In Bihar and Orissa—In the Central Provinces—In Assam— 
In Burma—In Delhi. 7 


As we have noticed in the case of the Council of State, 
the franchise for the Legislative Assembly is not based 
upon any uniform principle, but varies widely from 
province to province and, to a less extent, from one part of 
a province to another. 


°® MADRAS? 
* General Constituencies 


A person is qualified as an elector for the Madras City 
constituency who is, neither a Muhammadan nor 
Madras City a European and who resided in the constituency 
» consti- f : 5 8 : . 3 
tuency. or not less than 120 days in the previous year 
and who— 
(1) was in the previous year assessed to an aggre- 
gate amount of not less than Rs. 20 in respect of one or 
» more of the following taxes, namely, property tax, tax 
on companies, or profession tax; or 
» (2) was in the previous year assessed to income-tax, 


\ 
| 4 The Legislative Assembly Electoral Rule 8, Schedule II. Zhe 
‘Gazette of India (Extra.), July 80, 1923., 
* Electoral Rule 8, Scheduie I], Part 1, Clause 6; ibid. 

: *<Previous year’ means the financial year preceding that in 
te “which the electoral roll or the list of amendments thereto, as the 

» case may be, for the time being under preparation is first published. 
The expression has been used in this sense in subsequent pages. 
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A person is qualified as an elector in any other general con- 
stituency 1 who resided in the constituency for not~ 


Rural less than 120 days in the previous year and who— 
tuencies. (a) is registered as a ryotwari pattadar or as- 


‘an inamdar of land of which the annual rent 

value is not less than.Rs. 50; or 

(6) holds on a registered lease under. a ryotwari 
pattadar or inamdar land the annual rent value of which 
is not less than Rs. 50; or 

(c) is registered jointly with the proprietor under 
Section 14 of the Malabar Land Registration Act, 1895, as: 
the occupant of land of which the annual rent value is 
less than Rs. 50; or "6 7 

(¢d) is a landholder holding an estate of whith the — 
annual rent value is not less than Rs. 50; or 

(e) holds as ‘ryot’ or as tenant under a landholder, 
land of which the annual rent value is not less than Rs. 50; or 

(f) was in the previous year assessed to income-tax ; or 

(g) was in the previous year assessed in a Municipality 
included in the constituency to an aggregate amount of not 
less than Rs. 20 in respect of one or more of the following 
taxes, namely, property tax, tax on companies, or profession - 


tax. 
No Muhammadan or European is qualified as an elector 


for a non-Muhammadan constituency; and a person is 
qualified as an elector for a Muhammadan or European ~ 
constituency according as he is a Muhammadan or a ~ 


European. “iW 

: Special Constituencies Ng 
A person is qualified to be an elector for the. My 

moog landhold 2 

holders’ andholders’ constituency ? if his name is Fe 

consti- the electoral rojl of any landholders’. co ee 


gency. tuency of the Madras Legislative Council. 


1 Blectoral Rule 8, Schedule II, Part I, Clause 7. 
2 Part I, Clause 8. 
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-. Every Indian and one duly authorized representative of 
ae every Indian partnership are qualified as electors 
3 rosy for the Indian Commerce constituency ' if such 
- consti- persons residéd in the Presidency for not less 
segncy. than 120 days in the previous year, and if he or © 
the partnership, as the case may be, was assessed to 
income-tax in the previous year on an income of not less 
_ than Rs.-10,000 derived from business, within the meaning 

-of the Indian Income-tax Act, 1922. 

‘Indian partnership’ means any non-European joint 
family, or any firm, association or company of which no 
partner or director is a European. 

The rule with regard to joint families* in respect of 
elections to the Legislative Assembly is practically the 
game as in the case of the Council of State. 

A person is qualified as an elector either in his personal 
capacity or in the capacity of a representative of a joint’ 
family or of joint pattadars, but not in both capacities. 


BOMBAY? 
General Constituencies 


A person* is qualified as an elector for a non-Muham- 
Non madan or Muhammadan constituency who, on 
Muhamma- the first day of January preceding the date of 
ele Se publication of«the electoral roll, had a place 
danconsti: of residence within the constituency or within a 
tuencies. = Contiguous constituency of the same communal 
\ description and who— 

(1) in the case of the Sind constituencies, prs in his © 
own right on the first day of January aforesaid, land on 
which, in any one of the five revenue years previous to the 


: “3 Part 1, Clause 9. ~ 

7 “bier apa Assembly Electoral Rule 8, Schedule HI ‘Par: 1, 
b& wClause 3 Pe 
MG 9 /bid., Part II. 
ape Part ii, Clause 6. 
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publication of the electoral roll, ‘an assessment of not.lesé 


than Rs. 37-8-0 land revenue in the Upper Sind Frontier = 


District and of not less than Rs. 75 land revenue in any 
other district’ had been paid; or 

(2) in the case of any other constituency, held in his 
own right, on the first day of January aforesaid, land 
* assessed at, or of the assessabie value of, not less than 
Rs. 37-8-0 land revenue in the Panch Mahals or Ratnagiri 
District and not less than Rs. 75 land revenue elsewhere’; or 

(3) was on the aforesaid date the alienee of the right of 
Government to the payment of rent or land revenue, 
amounting to Rs. 37-8-0 in the Panch Mahals or Ratnagiri 
or Upper Sind Frontier District and of Rs. 75 elsewhere, 
or was a Khot or a sharer in a Khoti village in the consti- 
tuency or a sharer in a bhagdari or narvadari village in the 
constituency, responsible for the payment of Rs. 37-8-0 as 
land revenue in the Panch Mahals orcRatnagiri District and 
Rs. 75 as land revenue elsewhere ; or 

(4) was assessed to income-tax in the previous year. 

A person is qualified as an elector for the 
The Euro- = Bombay European constituency? whose name is. 
pean consti- z 
tuency. on the electoral roll of either European consti- 
tuency of the Bombay Legislative Council. 


Special Constituencies 

1. A person? is qualified as an elector for the Sind 
Jagirdars and Zamindars constituency who is a 
Lota Jagirdar of the first or second class in Sind, or a 
constituen- © Zamindar who, in each of the three revenue years 
cies. preceding the publication of the electoral roll, 
paid not less than Rs, 1,000 as land revenue on land 

situated in any district in Sind. 
2. A person is qualified as an elector for the Deccan and 


Guzarat Sardars and Inamdars constituency whose name is 


2 Part IJ, Clause 7. ® Part II, Clause 8, 


~ 


~ 
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entered in the list for the time being in force under the 
Resolutions of the Government of Bombay in the Political. 
Department, No. 2363, dated July 23, 1867, and No. 6265, 
dated September 21, 1909, or who, on the first day of 
January preceding the publication of the electoral roll, was 
the sole alienee of the right of Government to the payment 
of rent or land revenue in respect of an entire village in the 
Presidencyyof Bombay excluding Sind and Aden, or was the 
sole holder on talukdari tenure of such a village. 

The members! of the Indian Merchants’ Chamber and 
The Indian Bureau and of the Bombay Millowners’ Asso- 
Commerce ciation and of the Ahmedabad Millowners’ Asso- 
ead ciation are qualified as electors respectively for 

the constituency comprising the Association of 
which they are members. 

BENGAL * 
e 
General Constituencies 
1. A person® is qualified as an elector for the 

Calcutta ‘ ‘ 
‘Non- Calcutta non-Muhammadan constituency who 
Muhamma- js neither a Muhammadan nor a European and 
a who has a place of residence in Calcutta and 

who— 

(a) during and in respect of the previous* year paid 
not less than Rs. 60 as consolidated rate levied under 
‘Chapter XII of the Calcutta Municipal Act, 1899, or as taxes 
levied under Chapter XIV of that-Act; or 

(4) was in the previous year assessed to income-tax on 


..an income of not less than Rs. 5,900; or 


(c) is a member of a firm which in the previous year 
was assessed to income-tax and whose share of the firm’s 


“« income on which income-tax was so assessed was not less 


yo 


than Rs. 5,000. 


1 Part I, Clause 9. 
? Legisiative Assembly Ejectoral Rule 8, Schedule IJ, Part ILI. 
* Part III, Clause 4. * See the note on it in the case of Madras. 
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2. A person? is qualified as an elector for any other . 
general constituency who has a place of residence in the 
constituency and who— 

(a) during and in respect of the previous * year, or, as: 
the case may be, during and in respect of the Bengali year 
preceding that in which the electoral roll for the time being. 
under preparation is first published, paid not less than: 
Rs. 60 as consolidated rate levied under Chapter XII of the 
Calcutta Municipal Act, 1899, or as taxes levied under 
Chapter XIV of that Act; or 

(6) paid, during and in respect of such year, in the 
Municipality of Howrah or of Cossipore-Chitpur, municipal. 
taxes or fees of not less than Rs. 10, or in any other 
Municipality or Cantonment municipal or cantonment taxes: 
or fees of not less than Rs. 5; or 

(ec) paid, during and in respect of such year, read and 
public works cesses under the Cess ‘Act, 1880, of not less. 
than Rs. 5; or 

(@) paid, during and in respect of such year, chaukidari 
tax under the Village Chaukidari Act, 1870, or union rate 
under the Bengal Village Self-Government Act, 1919, of 
not less than Rs. 5; or 

(e) was in the previous year? assessed to income-tax: 
on an income of not less than Rs. 5,000; or 

(f) has the qualification specified in 1 (c) above in the: 
case of the Calcutta non-Muhammadan constituency. 

3. A person * is qualified as an elector for the . 

The Euro- Bengal European constituency who is a Euro- 

pean consti- % : ‘ 

tuency. pean and has a place -of residence in the 
constituency and who— 

(a) was in the previous year assessed to income-tax on 
an income of not less than Rs. 12,000, or 


2 Part III, Clause 5. _® See the note on it in the case of Madras. > 
NF 


* Part III, Clause 6. pe 


- 
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(6) is a.member of a firm which in the previous year 
was assessed to income-tax and whose share of the firm’s 
income on which income-tax was so assessed was not less 
than Rs. 12,000. 

Special Constituencies 
A person is qualified as an elector for the Bengal Land- 
holders’ constituency who has a place of resi- 
oA ,dence in the constituency and who during the 
constitu: previous year— 
me: (1) in the Burdwan Division or the Presi- 
dency Division paid on his own account as a proprietor 
land revenue amounting to not less than Rs. 6,000, or road 
and public works cesses amounting to not less than 
Rs. 1,500; or 

(2) in the Dacca, the Rajshahi or the Chittagong 
Division paid on his own account land revenue amounting 
to not less than Rs. %,000, or road and: public -works cesses 
amounting to not less than Rs. 1,000. 

The members 2 of the Bengal National Chamber of Com- 
merce and of the Marwari Association and of the 
raheneay Bengal Mahajan Sabha are qualified as electors 
constitu. respectively for the constituency comprising the 
pacips. Chamber, Association and Sabha of which they 
are members. 
TH& UNITED PROVINCES ® 


General Constituencies 


A person * is qualified as an elector for a non-Muhamma- 
dan or Muhammadan urban constituency who 


Urban is not a European and who— 
ee (1) has a pl of residence in the consti- 


tuency or within two miles of the boundary 
thereof, and 
4 Part IIL, Clause 7. ® Part LIL, Clause 9. 


34 Legislative incr Electoral Rule 8, Schedule II, Part 1V. 
~ Part IV, Clause 6 


4 
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(a) is, in any place in the area aforesaid in which a 
house or building tax is in force, the owner or 
ténant of a house the rental value of which is 
not less than Rs. 180 per annum ; or 

(4) was, in any area in the constituency in which 
no house or building tax is in force, assessed 
in the previous year to municipal tax on 
an income of not less than Rs. 1,000 per 
annum; or’ 

(c) is, in. any area in the constituency in which 
neither a house or building tax nor a municipal 
tax based on income is in force, the‘owner or 
tenant of a house or building of which the 
rental value is not less than Rs. 180 per 
annum ; or 

(d) has within the constituency any of the qualifica- 
tions based on the holding of land, as stated 
below, for an elector of a rural constitu- 
ency ; or 

(2) has-a place of residence in the constituency and 
was in the previous year assessed to income-tax. 

A person’ is qualified as an elector for a non-Muham- 
madan or Muhammadan rural constituency who 
is not a European and who has a place of 
residence in the constituency and— 

(1) is, in an urban area included in the constituency in 
which a house or building tax is in force, the owner or 
tenant of a house or building, the rental value of which is 
not less than Rs. 180 per annum; or 


(2) was, in an or big tas in the constituency’ 


Rural con- 
stituencies. 


in which no house or bui “tax is in force, assessed in: 
the previous year to municipal ta& on an income of not less 
than Rs. 1,000 per annum}. or « ~ 


3 2 Part V, Clausé.7. 
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(3) is, in an urban area included in the constituency 
where neither a house or building tax nor a municipal tax 
dased on income is in force, the owner or tenant of a house 
or building, the rental value of which is not less than 
Rs. 180 per annum ; or 

(4) is the owner of land in the constituency in respect 
of which land revenue amounting to not less than Rs. 150 
per annum is payable; or 

(5) is the owner of land in the constituency free of 
land revenue, if the land revenue nominally assessed on 
such land in order to determine the amount of rates payable 
in respect-of the same, either alone or together with any 
land revenue payable by him as owner in respect of other 
lands in the constituency, amounts to not less than Rs. 150 
pe* annum ; or 

(6) being a resident in the hill pattis of Kumaun— 

(a) pays land r€venue or rent amounting to not less 
than Rs. 25 per annum; or 
(6) is the owner of a fee-simple estate ; or 

(7) being in the constituency a permanent tenure 
holder or a fixed rate tenant as defined in the Agra Tenancy 
Act, 1901, or an under-proprietor or occupancy tenant as 
defined in the Oudh Rent Act, 1886, is liable to pay rent as 
such of not less than Rs. 150 per annum; or 

(8) (a) being in the constituency a tenant as defined in 
the Agra Tenancy Act, 1901, or the Oudh Rent Act, 1886, 
other than a sub-tenant, holds land as such in respect of 
which rent of not less than Rs. 150 per annum or its 
equivalent in kind is payable ; or 

(6) in areas in the U, d Provinces in which the 
Agra Tenancy Act, 1901, or &...: Rent Act, 1886, is 
not in force, holds land as @ tenant in respect of which rent 
of not less than Rs. 150 per annum or its equivalent in kind 


© is payable; or 


(9) was assessed to idipéine-tax i in the previous year. 


« 
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Both in the case of the urban and rural constituencies no _ 


persén other than a Muhammadan is qualified as an elector 


‘for a Muhammadan constituency, and no Muhammadan is. | 


qualified as an elector for a non-Muhammadan constituency. 
A person’ is qualified as an elector for the United 


“ Provinces (European) constituency who vis a 
ie 


European 
constitu- United Provinces of Agra and Oudh and has 


saa any of the qualifications specified in (4), (5), (6),. 
(7), (8) and (9) above in the case of a non-Muhammadan 
or Muhammadan rural constituency. 


Special Constituencies % 


A person is qualified as an elector for the United’ 


phe Lang. FTOVinces Landholders’ constituency who has 


holders’ a place of residence in the constituency and— 
ee (1) is the owner of land in the constituency 


not less than Rs. 5,000 per annum is payable ; or 

(2) is the owner of land in the constituency free of land. 
revenue, if the land revenue nominally assessed on such. 
land in order to determine the amount of rates payable in 
respect of the same, either alone or together with any land 
revenue payable by him as owner in respect of other lands 
in the constituency, amounts to not less than Rs. 5,000 per: 
annum. 

THE PUNJAB * 


General Constituencies 


A person* is qualified as an elector for a general 
constituency who resides ifthe constituency and who— 
(1) owned for the tWélve months preceding the date 


European and has a place of residence in the ~ 


in respect of which land revenue amounting to: ~ 


of publication of the eleckonet, roll immovable DIap aes 


1 Part IV, Clause 8. 34 2 Part 1V, Clause 9. 


y | 


- Legislative Assembly Electoral Rule 8, Schedule I, Part V... ae 


* Joid., Part V, Clause 5. 
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not being land assessed to land revenue but including 
any building erected on such land, of the value of not 
less than Rs. 15,000 or of an annual rental value of not 
less than Rs. 336: ‘ provided that a person must be deemed 
to have owned such property for any period during which 
it was owned by any person through whom he derives. 
title by inheritance’; or 

(2) owns land assessed to land revenue of not less. 
than Rs. 100 per annum ; or 

(3) is the assignee of land revenue amounting to not 
less than Rs. 100 per annum; or 

(4) is a tenant or lessee, under the terms of a lease for 
a period of not less than three years, of Crown land for 
which rent of not less than Rs. 100 per annum is payable: 
* provided that, when the amount payable is assessed from 
harvest to harvest, the annual rent payable by such person 

i must be deemed to e the annual average amount payable: 

by him in the three years preceding the date of publication 
of the electoral roll’; or 

(5) was during the financial year preceding the date of 
publication of the electoral roll assessed to income-tax on 
an income of not less than Rs. 5,000. 

No person is qualified as an elector for a Muhammadan 
constituency who is not a Muhammadan or for a Sikh. 
constituency who is not a Sikh, and no Muhammadan or 
Sikh is qualified as an elector for a non-Muhammadan 
constituency. : 

Special Constituency 


A person is qualified as an elector for the land-holders’ 


constituency who zaeides in the Punjab and 
The Land- 


holders’ who is— 
constitu- (1) the owner of land assessed to land 
= revenue of not less than Rs. 1,000 per annum ; or 


¥y 
* * 


1 Part V, Clause 6. 
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(2)-an assignee of land revenue amounting to not less _ 
than Rs. 1,000 per annum. 


BIHAR AND ORISSA! 
General Constituencies 


A person @ is qualified as ah elector for a general consti- 
tuency who has a place of residence in the 


‘Non- 
Muhamma- constituency and— 
+ arta (1) holds an estate or estates, whether 
dan consti- revenue-paying or revenue-free or rent-free, for 
tuencies. which an aggregate amount of not less,— 
(a) in the case of land in the Patna Division,. than 
Rs. 30, or 


(6) in the case of land in the Bhagalpur and Tirhut 
Divisions, than Rs. 24, or 
(c) in the case of land in the Orissa and Chota 
Nagpur Divisions, than Rs. 12, 
is payable direct to the treasury as local cess; or 
(2) hoids a tenure or tenures which is or are valued for 
‘tthe purpose of local cess at an aggregate amount of not less, — 
(a) in the case of tenures in the Patna Division, 
than Rs. 400 per annum, or 
(6) in the case of tenures in the Chota Nagpur 
Division, than Rs. 300 per annum, or 
(c) in the case of tenures in the Bhagalpur Division, 
than Rs. 200 per annum, or 
(d) in the case of tenures in the Tirhut Division, 
than Rs. 150 per annum, or 
(e) in the case of tenures in the Orissa Division, 
than Rs. 100 per annum ; or : 
(3) holds land as a raiyat and pays an annual aggre-.- 
ate rent or local cess amountingerespectively— 
(a) to Rs. 160 and Rs. 5 in the Patna Division, or 


1 Legislative Assembly Electoral Rule 8, Schedule II, Part V1. 
2 Jbid., Part VI, Clause 4. . 
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(6) to Rs. 96 and Rs. 3 in the Tirhut Division, or 
Pact (c) to Rs. 64 and Rs. 2 in the Orissa Division, or 
(d) to Rs. 40 and Rs. 1-4-0 in the Chota Nagpur 
Division, or 
(e) to Rs. 144 and Rs. 4-8-0 in the Bhagaipur and 
Monghyr Districts, or 
(f) to Rs. 96 and Rs. 3 in the Purnea and Santhal 
Parganas Districts ; or 
(4) was'in the previous year assessed to income-tax 
+ on an income of not less than Rs. 3,840; or 
(5) was in the prevfous year assessed to an aggregate 
amount of not less than Rs. 15 in respect of any municipal 
or cantonment rates or taxes. 

No person who is not a Muhammadan is qualified as an 
elector for a Muhammadan constituency and no Muhamma- 
dan is qualified as an elector for a non-Muhammadan 
constituency. ° 

Special Constituency ' 


A person! is qualified as an elector for the landholders’ 
constituency who has a place of residence in the 

oe Province of Bihar and Orissa and pays annually 
consti- land revenue or local cess of an aggregate 


arr: amount of not less than Rs. 10,000) and 
Rs. 2,500 respectively. 


THE CENTRAL PROVINCES # 
General Constituencies 


A person is qualified as an elector for a 
"eal general constituency who has a place of resi- 
a- dence in the constituency and— 


ao (1) owns or occupies as a_ tenant within 
- J . 
an urban-area in the constituency a house, or 


1 Part VI, Clause 5. 
‘+ * Legisiative Assembly Electoral Rule 8, Schedule Il, Part VI. 
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| part of a house, the annual rental Value ‘of which is not 
less— $ 
(a) in the case of a house in the Nagpur Munici- 
pality or in the Jubbalpore Municipality or 
Cantonment, than Rs. 240, and 
(6) in the case of a house in any other urban area, 
than Rs. 180, 
‘ provided that, where such house or building or 
part is held by two or more persons in shares, , 
no person shall be qualified in respect of a- 
share the annual rentai value of which is less- 
than Rs. 240, or Rs. 180, as the case may 
be’; or 

(2) is a proprietor or thekadar of an estate, or of a 

‘ sgshare of it, the land revenue or kamil-jama of which is not 
less than Rs. 300; or 

(3) holds, as a proprietor or thekadar in proprietory 
right, land, the assessed or assessable revenue or rent of 
which is not less— 

(a) in the case of land in the Raipur, Bilaspur, Drug, 
Chanda and Betul Districts, than Rs. 90, 
or 

(6) in the case of land in Bhandara, Balaghat, Nimar, 

ft Chhindwara and Seoni Districts, than Rs: 120, 


TLE OP 
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or 
(c) in the case of land in any other district, than 

1 Rs. 150; or 

bs (4) was in the previous year? assessed to income- 

tax. 


No person other than a Muhammadan is qualified as an 
lector for the Muhammadan constituency, and no Muham- 
madan is qualified as‘an elector for a non- Muhammadan- 
constituency. 


1 See the note on it in the case of Madras before. & 
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Special Constituency 
* Apperson is qualified as an elector for the landholders’ 
ink ha constituency who has a place of residence in 
holders’ _, the constituency and who— 
constitu- © _ (1) is the holder of a hereditary title 
i recognized by Government and owns agricultural 
jand in proprietory right ; or : 

(2) is the owner of an estate as defined in Section 2 (3) 
of the Central Provinces Land Revenue Act, 1917 ; or 

(3) holds land as a proprietor, the land revenue. or 
kamil-jama of which is not less'than Rs. 5,000.” 


» 


ASSAM 2 


A person ° is qualified-as an elector for any constituency 
‘who during the previous year resided within the constitu- 
‘ency and who— 

(1) was in the previous year assessed in respect of 
municipal or cantonment rates or taxes to an aggregate 
amount of not less than Rs. 20; or , 

(2) was in the previous year assessed to a tax of not 
less than Rs. 10 in a Union under Chapter III of the Bengal 
Municipal Act, 1876; or 

(3) was in the previous year assessed to a chaukidari 
‘tax of not less than Ks. 2 under the Village Chaukidari Act, 
1870, in the Sylhet, Cachar or Goalpara District ; or 

(4) in any district other than those mentioned in 
clause (3) 

(a) owns land, the land revenue on which has been © 
va assessed or is assessable at not less than 
Rs. 45 per annum, or d 
(6) pays a local rate of not Jess than Rs. 3per annum ; 
or ; ° ‘ 
4 Part VII, Clause 22 


‘ee 2 Legislative cp mom Electoral Rule 8, Schedule II, Part VIII. 
© ® Part VIII, Clause 3 
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(5) was in the previous year assessed to income-tax om 
an income of not less than Rs. 3,600. : 
No person is qualified as an elector for the Muhammadan 
constituency who is not a Muhammadan or for the 
European constituency who is not a European, and no 
Muhammadan or European is qualified as an elector for a 
non-Muhammadan constituency. 


BURMA! 


A person is qualified as an elector of any constituency 
who has a place of residence in the province of Burma and 
who— 

(1) paid during and in respect of the previous agri- 
cultural* year land revenue amounting to not less than— 
(a) Rs. 150 in Lower Burma, or 
(6) Rs. 100 in Upper Burma ; or 
(2) paid during and in respect of the previous agri- 
cultural 3 year thathameda tax amotfnting to not less than - 
Rs. 25, or 
(3) was in the previous financial year? assessed to 
income-tax. 

No person is qualified as an elector for the European 
constituency who is not a European, and no European is 
qualified as an elector for the non-European constituency. 


DELHI * 
The Dethi A person’ is qualified as an elector for the 
constitu- Delhi constituency who resides in the constitu- 


as ency and who— 


(1) owned in the constituency for the twelve months. , 


» Legislative Assembly Electoral Rule 8, Schedule IJ, Part IX. 

2 Part 9, Clause 3. 

3¢« Previous agricultural year ’’ and ‘‘ previous financial year ’’ 
mean respectively the agricultural and financial year preceding that 
in which the-electoral roll or the list of amendments thereto, as the 

» case may be, for the time being under preparation is first published.’ 
* Legislative Assembly Electoral Rule 8, Schedule I, Part 10... 
5 Part X, Clause 5. 


ibe. 


fogs ELECTORS FOR THE ASSEMBLY 82 


= P) 
_ preceding the date of ‘publication of the electoral roll’ 
- immovable property, not being land assessed to land © 
revenue but including any building erected on such land, 
of the value of not less than Rs. 15,000 or of an annual 
rental value of not less than Rs. 336, or was tenant of such 
immovable property for a like period : 

‘ Provided that a person shall be deemed to have owned 
such property for any period during which it was owned by 
any person through whom he derives title by inheritance ’ ; 
or e 

(2) owns land in the constituency assessed to land 
revenue of not less than Rs. 100 per annum; or 

(3) is an assignee of land revenue amounting to not 
less than Rs. 100 per annum ; or 

(4) is a tenant or lessee, under the terms of a lease 
for a period of not less than three years, of Crown land in 
the constituency for which rent of not less than Rs. 100 per 

i annum is payable : 

‘Provided that, when the amount payable is assessed 
trom harvest to harvest, the annual rent payable by such 
person shall be deemed to be the annual average amount 
payable by him in the three years preceding the date of 
publication of the electoral roll’; or 

(5) was during the financial year preceding the date 
of publication of the electoral roll assessed to income-tax 
on an income of not less than Rs. 5,000. 


CHAPTER IX 


‘QUALIFICATIONS OF ELECTORS FOR THE 
BENGAL AND UNITED PROVINCES 
‘ LEGISLATIVE COUNCILS 


Electors? for the Bengal Legislative Coumcil—General consti- 
tuencies: urban and rural constituencies other than Calcutta 


constituencies, Calcutta constituencies, European constituencies, - 


the Anglo-Indian constituency—Special constituencies: Land- 
holders’ constituency, Calcutta University constituency, Dacca 
University constituency, Commerce and Industry constituencies, 

Electors for the United Provinces Legislative Council—General 
constituencies: urban constituencies, rural .constituencies, the 
European constituency—Special constituencies: The ‘Talukdars’ 
constituency, Agra Landholders’ constjtuencies, Commerce and 
Industry constituencies, the University constituency. 


QUALIFICATIONS OF ELECTORS FOR THE BENGAL 
LEGISLATIVE COUNCIL 


General Constituency 
A person is qualified as an elector (a) for a non- 
Muhammadan constituency ? if he is neither a Muhamma- 
dan nor a European nor an Anglo-Indian, and (4) for a 
Muhammadan, European or Anglo-Indian constituency 
according as he is a Muhammadan, European or Angio- 


ik 


Indian. This is not all that is required for qualifying a- 
person for registration as an elector. He must possess 


further qualifications as stated below :-- 
Subject to the communal requirements stated above, 


1 The Bengal Legislative Council Electoral Rule 8, Schedule Li ; 
. The Gazette of India (Extra.), July 30, 1923. We have, in stating 


the Electoral Rules, retained in most cases the exact language of. : 


the Electoral Rules and Regulations in order to ensuré accuracy. 
* Bengal Electoral Rule 8, Schedule II, Clause 2. 


a person is qualified asan ctor for an urban or rural 
: constituency, other than a Calcutta constituency, 
Urban and 


‘rural consti- if he has a place of residence in the constituency, 
tuencies and if he— 


oe (1) paid, during and in respect of the 
=— previous! year or, as the case may be, during 
-encies. 


and in respect of the Bengali year preceding 
that in which the electoral roll for the time being under 
preparation, ‘is first published,— 

(a) in the Municipalities of Howrah or Cossipore 
municipal taxes or fees of not less than Rs. 3 
or in any other municipal or cantonment area, 
municipal or cantonment taxes or fees of not 
less than Rs. 1-8-0, or 

(6) road and public works cesses under the Cess Act, 
1880, of not less than Re. 1, or 

(c) chaukidaridax under the Village Chaukidari Act, 
1870, or union rate under the Bengal Village 

‘ Self-Government Act, 1919, of not less than 
Rs. 2; or 
(2) was in the previous year assessed to income-tax ; 
or 
(3) is a retired, pensioned or discharged officer, non- 
commissioned officer or soldier of His Majesty’s regular 
forces.? 
Subject to the communal requirements stated before, a 
person is entitled to be an elector for a Calcutta 


Calcutta constituency ? if he has a place of residence 
-constituen- . ° ‘ : 5 
icles. therein or if he, having a place of residence in 


Calcutta as defined in Section 3 (7) of the Calcutta 


. 

* Here, as elsewhere, the expression © previous year’ means the 
‘financial year preceding the year of the first publication of the 
electoral roll. 

® Bengal Electoral Rule 8, Schedule II, Clause 3. 

® Jbid., Clause 4. 
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—— Act, 1899, has a 
constituency, and if he— 
(1) during the previous year— a 
(a) was entered in the municipal assessment book as— 
(i) the owner and occupier of some land or build- = 
ing in Calcutta separately numbered and: Ss 
valued for assessment purposes at not less.’; vf 
than Rs. 150 per annum ; or : 
(ii) the owner or occupier of some land or pilindeag. 
in Calcutta separately numbered and valued: ~ 
for assessment purposes at not less than. 
Rs. 300 per annum : fs 4 
Provided that no person is to be qualified in 3 
virtue of any of the above qualifications ~ 
unless the owner and occupier’s share, or the ~ 
r owner’s or occupier’s share, as the case may — 
be, of the consolidate rate on such land or J 
building for the aforesaid year was sig. 
during that year; or “* 
(6) paid in respect of that year on his sole sok 
and in his own name not jess than Rs.. 24 - 
either in respect of the consolidated rate -- 
levied under Chapter XII, or in respect of the 
taxes levied under Chapter XIII, or in respect. 
of the taxes levied under Chapter XIV, of the 
Calcutta Municipal Act, 1899: oho 
Provided that, if any payment was made in 
respect of the consolidated rate, a person will ~ 
be qualified only if his name is entered in the- 
Municipal Assessment Book in respect of the” j 
holding for which the payment was made; or — 
'(2) (@) was assessed to ‘income-tax in the previous 
year, or 
(6) is a member of a firm which in the previous” 
year was assessed to income-tax and if his. ee 


4 
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share of the firm’s income on which income — 
‘tax was so assessed was not less than the 
minimum on which the tax is leviable ; or 
(3) is aretired, pensioned or discharged officer, non-com- 
_. missioned officer or soldier of His Majesty’s regular forces. 
> Subject to the communal requirements stated before, a 
ee person is qualified as an elector for a European 
ee constituency ? if he has a place of residence in 
_ dies. the constituency and has any of the qualifica- 
tions prescribed for an elector of any urban or 
rural constituency included in the area of such European 
‘constituency. 
Subject to the communal requirements stated before, a per- 


"son is qualified as an elector for the Anglo-Indian 
pee tae constituency 2 who has a place of residence in 
-constitu- Bengal and has any of the qualifications prescribed 
: cal for an elect®r of any urban or rural constituency. 

; In the case of a joint.family,* the family is to be < adopted 


as the unit for deciding whether the requisite qualification 
exists; and if it does exist, the person qualified will be the 
"manager of the family. 

A person is not qualified as an elector for a general . 
<onstituency by virtue of any property held or payment 
made as atrustee, administrator, receiver or guardian or 
iin any other fiduciary capacity. 


; SPECIAL CONSTITUENCIES 
‘ A person is qualified as an elector for a landholders’ 
oat constituency * who has a place of residence in 
ees the constituency and who during the previous 
sonsti-- - year— 
, a (1) in the case of tke Burdwan Landholders’ 
and the Presidency Landholders’ constituencies, paid, on 
Ek 


2 Bengal Electoral Rule 2 8, Schedule I, Clause 5. 
Syd Tosd., ‘Clanse 6. * Tbrd., Clause “f * /bid., Clause 9. 
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his own account as a proprietor, land. revenue amounting to i 
not less than Rs. 4,500 or road and public works cesses. 
amounting to not less than Rs. 1,125, or 

(2) in the case of the Dacca, the Rajshahi and the 
Chittagong Landholders’ constituencies, paid, on his own 
account as a proprietor or a permanent tenure-holder, land ; 


_ revenue amounting to not less than Rs. 3,000 or road and” 


public works cesses amounting to not less than Rs. 750. - 

A person is qualified as an elector for the Calcutta: 
Calcuita University constituency! who has a place of 
University residence in Bengal and is a member of the 
mand Senate or an Honorary Fellow of the University, | 

ora graduate of the University of not less than 
seven years’ standing. . 

A person is qualified as an elector for the Dacca Univer- 
ae sity constituency * who— 

University (1) has a place of resid¢nce in Bengal and is: 
constitu. a member of the Court or a registered graduate 
were of the University, or 

(2) has a place of residence in the Dagga Division or 
in the Chittagong Division, and would have been qualified 
to be registered as a graduate of the University, if he had 
not before the first of April, 1920, been registered as a 
graduate of any other Indian University. 

The Chamber members of the Bengal Chamber of 
ee Commerce % and the permanent members of the 
and Indus) Indian Jute Mills’ Association, of the Indian 
try consti- Tea Association, and of the Indian Mining 
tuencies. tae K r 

Association are qualified respectively as electors 
for the constituency comprising the Chamber cr Association. 
of which they are such members: 


1 Bengal Electoral Rule 8, Schedule II, Clause 11. 

* Jbid., Clause 12. No person can vote at any general election | 
both in the Calcutta University and in the Dacca University 
constituency. See the Bengal Electoral Rule 10. 

_ * fbid., Clause 13 (1). 
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‘Provided that no person can be so qualified unless he 
“has a place of residence in India. 
*« Chamber member ”’ and ‘‘ permanent member”’ include 

any person entitled to exercise the rights and privileges of 
» Chamber membership or permanent membership, as the 
case may be, on behalf of any firm, company or other 
corporation registered as such member.’ 

The members of the Calcutta Trades Association, the 
life and ordinary members of the Bengal National Chamber 
of Commerce, the life and ordinary members of the Bengal 
Mahajan Sabha, and the life, ordinary and mofussil 
members of the Marwari Association, Calcutta, are qualified, 
respectively, as electors for the constituency comprising the 
Association, Chamber or Sabha of which they are such 
members : ! 


’ 


1 Bengal Electoral Rule 8, Schedule II, Clause 13 (2). 

&% . ‘‘‘Member’’, ‘‘life-Member’’, ‘‘ ordinary member’ and 
? ‘* mofussil member "’ include— 

(a) in the case of a firm, any one partner in the,firm, or if no 
such partner is present in Calcutta at the date fixed for the election, 
any one person empowered to sign for such firm, and 

(6) in the cage of a company or other corporation any one 
manager, director or secretary of the company or corporation.’ 

We may nofe here the following interesting case :— 

The Commissioners appointed under Rule 36 (2) (a) of the Bengal 
Electoral Rules to enquire into the petition presented by Mr. Amulya- 
dhan Addy against the election of Mr. Byomkes Chakravarty 
to the Bengal Legislative Council to represent the Bengal Naticnal 
Chamber of Commerce constituency, held that Mr. Chakravarty’s 
name not being in the electoral roll of the Bengal National 
Chamber of Commerce constituency, he was not properly nominated. 
They therefore declared that the election of Mr. Chakravarty was 
null and void and that it should be set aside. They further stated 
in the course of their judgment that it was the individual who could 
vote and who could stand for election. ‘ We cannot but come to the 
conclusion,’ said they, ‘that the Legislature intended that it was 
a natural person who should have the right to be on ro}l and to be 
entitled to vote or nominate or be a candidate. . . . Firms being 
artificial persons can only act through 2 natural person.’ 

In this case, the petitioner, Mr. Amulyadhan Addy, contended that 
Mr. Chakravarty was not ertitled to bea candidate by reason of the 

fact that his name did not appear on the electoral roll, though the 
Bengal National Bank, Limited, of which he was a director, was on 
the roll. Mr. Chakravarty replied that the Bengal Nationa] Bank, 
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Provided that no'‘persen can be so qualified who has not — 
a place of residence in India. _ 


‘ 


QUALIFICATIONS OF ELECTORS FOR THE UNITED 
PROVINCES LEGISLATIVE COUNCIL ' 


‘A person is qualified as an elector— 
(1) for a non-Muhammadan constituency 


ammadan, and 
~ (3) for the European constituency who is a European : 


Provided that such person possesses the further qualifica- 


“tions stated below for an elector of the particular 
constituency. 
General Constituencies 


A person is qualified as an elector for an urban 





aoa ice , who is neither a European nor a Muhammadan, 
st aa © (2) fora Muhammadan constituency who is © 
a otis 


* * 
constituency * who has the necessary communal - > 


Urban qualification and who— 
constituen- . - 
dies. (1) has a place of residence in the consti- 


tuency or within two miles of its boundary, and 
(a) is, in any place in the aforesaid area in which a 


house or building tax is in force, the owner or’ 
tenant of a house or building the rental value. 


of which is not less than Rs. 36 per annum ; or 
(6) was, in an area in the constituency in which’ no 
house or building tax is in force, assessed in 


Bengal National Chamber of Commerce constituency and was there- 
fore rightly registered as an elector and that he as.a director of the 


aforesaid bank was duly qualified to be nominated and elected and «~ 
returned. as a member of the Bengal Legislative Council.—Bengal — 


Election Case No. 8 of 1924. The Calcutta Gazette, March 26, 19242 
We think that the Bengal Electoral Rufe 8, Schedule Il, Clause 13 (2) 
ought to be made more clear and definite. 


*The United Provinces Legislative Council Electoral Rule 8, <h 


~ Schedule Il; Zhe Gazette of India (Extra.), July 30, 1923. 


ba Schedule Il, Clause 7. ‘ 


| Limited, was an ordinary member of the constituency known as the 


od ei ~t 3 
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the previous year to municipal tax on an income 
ee . of not less than Rs. 200 per annum ; or 
(c) is, in any area in the constituency in which , 
neither a house or buildi tax nor a municipal 
tax based on income forcé, the owner or . 
4 tenant of a house or building of which the rental 
R value is not less than Rs. 36 per annum; or 
(a) has, within the constituency any of the Sommers 
tions based on the holding of ated 
below, for an elector of #rural constitu jor 
(2) has a place of residence in the constituency and 
(a) was in the previous year assessed to income-tax ; 
or 
(6) is a retired, pensioned or discharged officer, 
non-commissioned officer or soldier of His 
Majesty’s regular forces. 

A person is entitled*to be registered as an elector for a 
rural constituency ' who has a place of residence 
in the constituency, and has the necessary 
communal qualification, and - 

(1) is, in an urban area included in the constituency in _ 
‘which a house or building tax is in force, the owner or 
tenant of a house or building, the rental value of which 1s 
not less than Rs. 36 per annum ; or 
ys (2) is, in an urban area included in the constituency 
where neither a house or building tax nor a municipal tax 
~hased on income is in force, the owner or tenant of a house 
'_or building of which the rental value is not less than Rs. 36 
. per annum ; or 
% (3) was, in an urban area included in the constituency 
_ in which no house or building tax is in force, assessed in 
§ the previous year to municipal tax on an income of not less 
| than Rs. 200 per annum ; or 


‘Rural con- 
4) stituencies. 


+ United Provinces Electoral Rule 8, Schedule Il, Clause 8. 
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> 
(4) owns land in the constituency in respect of which» 
land revenue amounting to not less than Rs. 25 per annum — 
is payable; or 
(5) owns land in the constituency free of land revenue, 
“if the land revenue nominally assessed on such land in 
order to determine the amount of rates payable in respect 
of the same, either alone or together with any land revenue 
payable by him as owner in respect of other lands in the 
constituency, amounts to not less than Rs. 25 per annum ; or 
(6) being a resident in the hill pattis of Kumaon, 
owns a fee-simple estate or is assessed to the payment 
of land revenue or cesses of any amount or is a Khaikar ; 
or 
(7) being in the constituency a permanent tenure 
holder or a fixed-rate tenant, «as defined in the Agra 
Tenancy Act, 1991, or an under-proprietor or occupancy 
tenant, as defined in the Oudh Rent A@t, 1886, pays rent as 
such of not less than Rs. 25 per annum ; or 
(8) (a) being in the constituency a tenant as defined in 
the Agra Tenancy Act, 1901, or the Oudh 
Rent Act, 1886, other than a sub-tenant,. 
holds land as such in respect of which rent of 
not less than Rs. 50 per annum or its 
equivalent in kind is payable, or 
(6) in areas in the United Provinces in which the 
Agra Tenancy Act, 1907, or the Oudh Rent 
Act, 1886, is not in force, holds land as a 
tenant in respect of which rent of not less 
than Rs. 50 per annum or. its equivalent in 
kind is payable ; or 
(9) was in the previous year assessed to income-tax ; 
or : 
(10) is a retired, pensioned, or discharged officer, non- 
commissioned officer or soldier of His Majesty’s regular 
forces. 
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A person is qualified as an elector for the European 
constituency! who is a European, has a place 
<tr of residence in the United Provinces of. Agra 
tuency. and Oudh and has any of the qualifications 
required of an elector of any urban or rural 
constituency. 
Special Constituencies * 


“A person is qualified as an elector for the 
valle Talukdars’ constituency who is an ordinary 
tuency. member of the British Indian Association of 

Oudh. 
A person is qualified to be an elector for an Agra Land- 


hartants holders’ constituency who has a place of resi- 


holders’ dence in the constituency and— 
sapee (1) owns land in his personal right in the 


constituenq in respect of which land revenue 
amounting to not less than Rs. 5,000 per annum is 
pavable; or 

(2) owns land in the constituency free of land revenue, 
if the land revenue nominally assessed on such land in 
order to determine the amount of rates payable in 
respect of the same, either alone or together with any land 
revenue payable by him as owner in respect of other lands 
in the constituency, amounts to not Jess than Rs. 5,000 per 


annum. ‘ 
Commerce A person is qualified as an elector— 

r~sgenra (1) for the Upper India Chamber of Com- 
tuencies. merce constituency who— 


(a) is a member, other than an honorary or affiliated 
member, of the Upper India Chamber of 
Commerce and.has a place of business within 
the United. Provinces of Agra and Oudh; or 


1 United Provinces Electoral Rule 8, Schedule I, Clause 9. 
® Jbid., Clauses 10, 11, 12 and 13. 
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STAN 


Bray 


(6) is entitled to exercise the rights and privileges of 


we at 


and 

(2) for the United Provinces Chamber of Commerce 

E constituency who— 

3 (a) is a member, other than an honorary member, of 
the United Provinces Chamber of Commerce 
and has a place of business or residence in the 
United Provinces; or 

(6) is entitled to exercise the rights and privileges 
of membership of the said Chamber on behalf 
and in the name of any firm, company or other 
corporation which has a place of business in 
the United Provinces. " 


Sarre 


SUE RED 


A person is qualified as an elector for the Allahabad’ 


University constituency who— 


‘The Univer- (1) resides in India and is a member of the 
‘sity consti- é * 
 tuency. Senate or an Honorary Fellow of the University 


of Allahabad ; or 
(2) resides in the United Provinces of Agra and Oudh ; 
and is— ; 
(a) a Doctor or Master, or 


a os Bh fe 


E : in any Faculty of the University of Allahabad :. 
_~ Provided that no elector is to have more than one vote’in 


FMT, 


‘ above-mentioned qualifications. . 


or tenancy isto be regarded as the unit for deciding 


oka 5s hue Ser BER ibe 


Be .oint family, the manager thereof or the member nominated 
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a4 


membership of the said Chamber on behalf of » 
and in the name of any firm, company or other ~ 
corporation which has a place of business with- - 
in the United Provinces of Agra and Oudh; . 


(6) a graduate of not less than seven years’ standing . 


the constituency though he may have more than one of the ~ 
In the case of a joint family or joint tenancy, the family 4 


whether the requisite qualification exists; and if it does _ 
exist, the person qualified will be, in the case of a Hindu 


=: eal 





pc 2 IFS ea Saf ~ ie Tey 
Sas QUALIFICATIONS OF ELECTORS © 93" 
i that behalf by a majority of the family and in other 
bo ‘cases the member nominated in that behalf by the family 
-or tenancy concerned.? 
A person may be qualified either in his personal capacity 
or in the capacity of a representative of a joint family or 
joint tenancy but not in both the capacities. Nor can a 
person be qualified as an elector as a representative of 
more than one joint tenancy. 
4 


4 United Provinces Electoral Rule 8, Schedule II, Clause 2. 


CHAPTER X 


QUALIFICATIONS OF ELECTORS FOR THE 
MADRAS AND BOMBAY LEGISLATIVE 
COUNCILS 


Electors! for the Madras Legislative Council—General constitu- 
-encies: non-Muhammadan constituencies (urban  and_ rural), 
Muhammadan constituencies (urban and rural), Indian Christian 
constituencies, European and Anglo-Indian constituencies—Special 
constituencies : Landholders’ constituencies, the University consti- 
tuency, the Planters’ constituency, the Madras Chamber of Com- 
merce and Industry constituency, other Commerce constituencies. 

Electors for the Bombay Legislative Council—General constitu- 
vencies: non-Muhammadan and Muhammadan urban constituen- 
cies, non-Muhammadan and Muhammadan rurai constituencies, 
European constituencies—Special constituencies: Landholders’ 
constituencies, the University constituency, Commerce and Industry 
-constituencies, 


QUALIFICATIONS OF ELECTORS FOR THE MADRAS 
LEGISLATIVE COUNCIL 


General Constituencies 


Every person not being a European, an Anglo-Indian, 
an Indian Christian or a Muhammadan, is 
pie eas qualified to be an elector for a non-Muhammadan 
constituens Constituency if he resided in the constituency: for 
paging not less than 120 days in the previous year, and 
has the further qualifications, as stated below, 
for an elector of the particular constitutency. 

Urban con- A person is qualified as an elector—- 
‘stituencies. (1) for a Madras City constituency * who— 
(a) was assessed in the previous year to property- 
tax or tax on companies or profession-tax; or 


1 The Madras Legislative Council Electoral Rule 8, Schedule II— > 
vide The Gazette of /ndia (Extra.), July 30, 1923. , 
2 Electoral Rule 8, Schedule II, Clause 4. 
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(6) oceupied for not less’ than six months in the 
F previous year a house in the city, not being a 
house in any military or police lines, of an 
annual value of not less than Rs. 60; or 
(c) was assessed in the previous year to income-tax ; 
or 
(d) is a retired, pensioned or discharged officer, non- 
commissioned officer or soldier of His Majesty's 
tregular forces; and 
(2) for an urban constituency other than a Madras City 
constituency ’ who 
(a) was assessed in the previous. year to an aggre- 
gate amount of not less than Ks. 3 in respect 
of one or more of the following taxes, namely, 
property-tax, tax on companies or profession- 
tax; or 
(6) has any af the qualifications in respect of the 
holding of land, as stated below, for an elector 
of a rural constituency ; or 
(-) has any of the qualifications specified in clauses 
(1) (¢c) and (1) (d@) above. 
A person is qualified as an elector for a rural consti- 
tuency * who— : 
del (1) is a ryotwari pattadar or an inamdar of 
land the annual rent value of which is not less 
than Rs. 10; or 
(2) holds on a registered lease under a_ ryotwari 
pattadar or an inamdar land the annua] rent value of which 
is not less than Rs. 10; or 
(3) is registered jointly with the proprietor under 
Section 14 of the Malabar Land Registration Act, 1895, as 
the occupant of land the annual rent value of which is not 
less than Rs. 10; or 


2 Schedule IJ, Clause 5. 
® Jbid., Clause 6. 





ie see | 
ae : ers) vs 


SEE TE 


STS 


? % Tie 
“THE INDIAN CONSTITUTION ; " 


(4) is a jandholder holding an estate the annual rent 
value of which is not less than Rs. 10; or “4 
(5) holds as ryot or,as tenant under a landholder, land 


i the annual rent value of which is not less than Rs. 10 ; or 


(6) was in the previous year assessed in a munitipaiity 
included in the constituency to an aggregate amount of 
not less than Rs. 3 in respect of one or more of the ; 
following taxes, namely, property-tax, tax on companies, _ 
or profession-tax ; or 

(7) has any of the qualifications specified in clauses (1) — 
{c) and (1) (d) in the case of the urban constituencies above. — 

A person is entitled to be an elector— 
(1) for a Muhammadan constituency,’ urban 
Muhamma- or rural, who is a Muhammadan and resided in 
pa oew: the constituency for not less than 120 days in the 
previous year and has any of the qualifications 
stated above for an elector of a Madras City, other urban, 
or rural constituency, as the case may be; 

(2) for an ‘Indian Christian constituency * who is an 

Indian Christian and resided in the constituency 
indian . 3 
Christian. for not less than 120 days in the previous year 
consti- and has any of the qualifications stated above. 
tuencies. . 

for an elector of any urban or rural constituency 
included in the area of such Indian Christian constituency ; 
and 

(3) for the European constituency * who is a European, 
and for the Anglo-Indian constituency * who is‘an Anglo- 
. Indian, if such European or Anglo-Indian resided | 
ody nglo- in the Madras Presidency for not less than 120. 
—_ con- days in the previous year and has any of the 4 

= qualifications stated above for an elector of any 
urban or rural constituency. F 


1 Schedule II, Clause 7. ® Jbid., Clause 8. 
3 Jbid,, Clause 9. = * Ibid. 
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is! The rule with regard to the joint families is practically 
' the same as stated before in the case of the United 
_ Provinces Legislative Council, <i 


SPECIAL CONSTITUENCIES 


* A person is entitled to be an elector for a landholders’ 

‘ constituency ! who is a Zamindar, Janmi or 
opal Malikanadar and resided in the constituency for 

 tuencies. hot less than 120 days in the previous year and 

, Sohal who— 
(1) possesses an annual income of not less than 
Rs. 3,000 derived from an estate within the Presidency of 
_ Madras ; or 
(2) is registered as the Janmi of land situated within 

-the Presidency of Madras on,which the assessment is not 
less than Rs, 1,500; or 

" (3) receives tronf Government a malikana allowance 

- the annual amount of which is not less than Rs. 3,000. 

+ If several persons are registered as joint holders*® of 
land, a majority of the adult male persons so registered are 

to nominate in writing any one of themselves 
Joint hol- who is not disqualified to be their representative 
= for voting purposes and the name of sncb 

. representative alone will be entered in the 
electoral roll; but, if no such nomination is made, no entry 
will be made in the roll in respect of such land. 

' When the property of a joint family is registered in the 
“name of a woman ® and would, but for the disqualification 
of sex, qualify the registered holder as an elector, the 
"senior ‘male member of the family who is not disqualified, 
or any member not disqualified who is nominated in 
* writing by a maiority of the’ adult male members, will be 

p. qualified as the poarysortative of the family. 


& 
Ry + Schedule II, Clatise 14. ® Ibid., Clause 19. 


pe ibia., Clause 20. . { 
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sad \ person is qualified as an elector for the Madras 
' University constituency! if he has a place of 


~The Univer- residence in India and is a member of the 
sity consti- 


» 


tugncy. Senate, or an Honorary Fellow or a graduate of. 


over seven years’ standing of the University of 
Madras. 
A person is qualified as an elector for the 


The Plan- = Madras Planters’ constituency * if he is a mem- 
ters’ consti- : 


tuency. ber of one of the associations affiliated to the 
United Planters’ Association of Southern India. 
The Madras A person is qualified to be an elector for 


Chamber of the Madras Chamber of Commerce? con- © 


Commerce 


and Indus. Stituency if he is a member of the Madras _ 


try consti: Chamber of Commerce or of a Chamber affiliated 
tuency. to it 


The members of the Madras Trades Association, the’ 
Southern India Chamber of Commerce and the 


=e Nattukkottai Nagarathars’ Association are quali- 


constituen- fied respectively as electors for the constituency 
sae: comprising the Chamber or Association of which 
they are members.‘ 


QUALIFICATIONS OF ELECTORS FOR THE BOMBAY 
LEGISLATIVE COUNCILS 
General Constituencies 


Subject to the communal requirements stated hereinaieay 
_a person is qualified as an elector for a non-Muhammadan © 


” or Muhammadan urban constituency who is not a Buropeanitt : 


and wha"en the first day of April preceding the date of 


x im i Il, Clause 23. 2 /bid., Clause 24. 
3 [bid., Clause 25. * Ibid., Clause 26. 


5 The Bombay Legislative Council Electoral Rule 8, Schedule ne 


vide The Gazette of India (Extra.), July 30, 1923, 
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Ve Publication of the electoral roll, had a place ‘ott idehce 
fang within the constituency or, in the case of @ 
a Detvcnile: Bombay City constituency, within the limits a 
gi dan and the said city or within the limits of the Nort 
. dan urban ->a/Sette Mahal or the South Salsette Taluka, or, 
 constituen- jn the case of any other urban constituency, 
within two miles of the boundary thereof, and 
who— 

(1) on the first day of April aforesaid occupied, as 
as ‘owner or tenant, in such constituency a house, or part of 
ie va house separately occupied, as a dwelling or for the 
* — purpose of any trade, business or profession, 

(a) of which the annual rental value was not less 
than Rs. 120 in the case of a Bombay City 





f ‘Mee constituency, and not less than Rs. 60 in the 
Hit case of a Karachi City constituency ; or 

S (6) in any other’ urban constituency, where any tax 
es is based on the annual rental value of houses 
i 1 or buildings, of which the annual rental value 


was not less than Rs. 36; or if no tax so based 
is levied, of which the capital value was not 
i : less than Rs. 1,500; or 
B (2) was assessed to income-tax in the financial year 
& preceding that in which the electoral rule is first published; 
or 







(3) is a retired, pensioned or discharged officer, nonr 
*. «commissioned officer, or soldier of His Majesty’s regular 
. forces ; or 

ssa 44) on the first day of January previous to the. date -of 
publication of the electoral roll, had a qualification in 
respect of land within the, constituency, whieh, if held 
within the nearest rural constituency, would qualify him 
* as an elector fer such constituency.” 7 


oe 


3 


2 Electoral Rule 8, Schedule II, Clause 2 (a). 
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ay 
Sutalies the communal requirements stated hereinafter, _ cid 
Noo-Muham. * Person is entitled to be an elector for a non-° 
mggan Muhammadan or Muhammadan rural consti- — 
eee: tuency ? who is not a European and who, on the 
ruraicon- first day of January preceding the date of 
imiipuencies. publication of the electoral roll, had a place of | 
residence within the constituency or within a contiguoael ; 
constituency of the same communal description, and who— 
(1) (a) in the case of any constituency in Sind, “on 
‘ the first day of January aforesaid held. . . 
land in such constituency, on which, in any 
one of the five revenue years preceding the 
publication of the electoral roll, an assess- 4 
ment of not less than Rs. 16-as land revenue — 
in the Upper Sind Frontier District and of 
not less than Rs. 32 as land revenue else- 
whére had been paid or (would have been ¢ 
paid, if the land had not been alienated); or | 
(6) in the case of any other constituency, held, on. 
the same date, alienated or unalienated land 
assessed at or of the assessable value of not. 
less than Rs. 16 as land revenue in the Panch —. 
Mahals or Ratnagiri District and not less. ~ 
than Rs. 32 as land revenue elsewhere ; or 
(2) on the aforesaid date ‘ was the alienee of the right 
of Government to the payment of rent or land revenue, © 
amounting to not less than Rs. 16 in the Panch Mahals or 
Ratnagiri or Upper Sind Frontier District and to not less) 
. than Rs. 32 elsewhere, leviable in respect of land so alienated 
and situate within the constituency, or was a Khot ora — 
sharer in a Khoti village in the constituency or a sharer 
in a bhagdari or narvadari village in the constituency *) ~ 
paying not less than Rs. 16 as iand revenue in the Pete “a 









3 Electoral Rule 8, Schedule IJ, Clause 3. 
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ot less than Rs. 32 as land revenue elsewhere ; or 
-. (3) has any of the qualifications hereinbefore specified 
- Gn clauses (2) and (3) in the case of the urban constituenciays ; 
or 
(4) in any municipal district, cantonment or notified 
_-area in the constituency, on the first day of April preceding 
2 The date of publication of the electoral roll, occupied, as 
owner or teffant, a house or building, or part of a house or 
‘building separately occupied, as a dwelling or for the 
- purpose of any trade, business or profession, 
es . (a) of which the annual rental value was not less 
than Rs. 36 in a constituency in Sind; or 
(6) in any other constituency, if in such municipal 
district, cantonment or notified area, a tax is 
based on the annual rental value of houses or 
} buildings#of which the annual rentat value was 


SATS 


em 
Air 


ba not less than Rs. 24 in the Panch Mahals or 
Lk Ratnagiri District and not less than Rs. 36 
‘% elsewhere; or if no tax:so based is levied, of 
which the capital value was not less than 
Rs. 1,000 in the Panch Mahals and Ratnagiri 
; Districts and not less than Rs. 1,500 elsewhere. 
E “Both in the case of rural and urban constituencies no 
- person who is not a Muhammadan is qualified as an elector 
3 for a Muhammadan constituency and no Muhammadan is 
* qualified as an elector for a non- -Mahamutadan consti-— 
_ \tuency. . 
Py _\ A person is qualified as an elector— 
Rea (1) for the Bombay City (European) consti- 
pape tuency! who is a European and save in that 
BO tga, respect has the qaalification stated before for an 
ee elector of a Bombay City constituency ; and 


“5 4 Blectoral Rille 8, Schedule 11, Clause 4 (i). - 
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(2) for the Presidency (European) constituency 7) who — 
is a European and who save in that respect has the“ 
qualification stated before for an elector of an urban, other” 
than a Bombay City, constituency or of a rural constituency 
a¢cording as he has a place of residence within an urban. 
or rural constituency. 


Special Constlituenctes * .. 


A person is qualified as an elector—- . 
(1) for the constituency of the Deccam 
Landhold-  =Sardars and Inamdars whose name is in the list 
Sal for the time being in force under the Resolution 
of the Government of Bombay in the Political 
Department, No. 2363, dated July 23, 1867, or who, on 
the first day of January preceding the date of publica- 
tion of the electoral roll, was the sole alienee of the 
right of “Government to the payment of rent or land. 
revenuc in respect of an entire village situated within the: 
constituency ; 

(2) for the constituency of the Guzarat Sardars and. 
Inamdars whose name is in the list for the time being im 
force under the Resolution of the Government of Bombay 
in the Political Department, No. 6265, dated September 
21, 1909, or who, on the first day of January preceding the 
date of publication of the electoral roll, was the sole 
ways of the right of Government to the payment of rent 

t land revenue in respect of an eftire village situated. 
itis the constituency, or was the sole holder on talukdari. 
tenure of such a village ; 

(3) for the constituency of the j agirdars and Zamindars. — 
(Sindi) who is a Jagirdar of the first or second class im 
Sind or who in each of the three revenue years previous. ~ 


* Electoral Rule 8, Schedule II, Clause 4 (ii), 
* Ibid., Clause 5, 


“Se Sa 
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_ to the publication of the electoral roll paid not less than 
&-Rs, 1,000 as land revenue on land situate in any district 
.. in Sind 
(4) for the Bombay University constituency! who, on 
’ the first day of April preceding the date of publi- 
University cation of the electoral roll, had a place of 
ency. + residence in the Bombay Presidency (excluding 
_ Aden) and was a member of the Senate or an 
Honorary Fellow of the University or a graduate of the 
University df seven years’ standing ; and 
(5) for a Commerce and [Industry constituency* whose 
name is in the list of members, for the time 
Commerce 3 ; oe ‘ 
andindastry being in force, of the association forming such 
— constituency or who is entitled to exercise the “i 
rights and privileges of membership on behalf 
of and in the name of any firm or company or corporation 


entered in such list of members.? , 


* Bombay Electoral Rule 8, Schedule III, Clause 6. 

* [bid., Clause 7. 

* for the qualifications of the electors for the Bihar and Orissa, 
Assam, Punjab and the Central Provinces Legislative Councils, the 
reader is referred to the relevant Electoral Rules in Zhe Gazette of 
Judia (Extra.), July 30, 1923. We have not heen able to deal with 
them in this volume for want of space. 
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vi total number of electors in British 


; ‘total population—The restricted nature of ¢ present franchise, _— 
one of the great defects of the Reformg—Wndue importance given to ~ 
the principle of plural voting’ e per’ 


The four preceding chapters will enable the reader 
form an idea of the present electoral system in our @@ 
Pon ex not perhaps be pointed out that its chief 
; ex narrowness of t i Out of a pts 
© population of about 247 millions inhabiting eo oy i 
b _ only about 7:8 million persons! (including the is 
_ Burma) have been enfranchised under the Reforms. » nee | 
can vote for elections to Provincial Legislative Cisiagiss Poe. 
he > number of persons qualified to vote for the 
fee embly at the first election under the Refo 

_ 909,874 and that for the Council of was. 
"7,364.2 Generally speaking, the franchise is “base 
\jja property qualification which is rather high f 
|/country like India and this is one of the reasons 
umber of persons who have been granted the 
rot is so small in relation to the total po; 
| British India. Another reason is the oxatvas { 


[sie ion on the ground of sex in many provinces. Ty 


2 About 5:3 millions excluding See. > 
-» 2vide Jndia in 1920 by Dr. Rushbrook Williams, p 
In Bengal the total number of votefs at the first 
_ the Reforms was as follows :=— Foi SA ibe? 
if eer oe nd the Provincial Council ; 


f 
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"Under the existing Electoral Rules, 
y is not qualified to vote for the 
simply as a graduate. "To be so 


Sports positjons are deprived of the right to vote. 

> fails y justification for such restrictive 

: Wd mind that ‘the habit of oenattied 

itical issues as issues to be devided by a man’s own, 

¢ Ot realizing the value of the proper use of a 

e candidates with regard to their fitness to 
elector’s views . . . and of holding represen- — 
ctively to account’* can be acquired by any 

‘constant and increasing exercise. As Mr. 

d, while discussing the defects of the electoral 

ailing in qur country ‘before: the introduction of | 
4 , ‘wisdom can only be learned in the school” 4 
of “copa. It can only be taught by leaving men to — 
the results of the things which they themsel 

re, by the resulis of the things which th 
d 7. How true are these words! The character” 
ical institutions reacts, in the opinion® of the authors 
nt Report themselves, upon the character of the 
@ the exercise of responsibility calls forth the 
rit. Asa proof of this we may say that if one. 
, took part in, any of the elections held during 
ee years for the central, provincial or local 
bodies, one would be in a position to bear 
the keen interest and political wisdom 
_ our so-called illiterate and unenlightened 


imstord Report, paras. 263-64. 
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le She restricted niece 
Eee of the great defects of the "Montag 
Reforms. - abs 
Another noticeable defect in Rod elec 
*. is that a rather undue importance has been gi’ 
the principle of plural voting. Under the existi 
Rules, though a person cannot vote at 
(, /* lection in more eae general cons 
in a number of sfecial constituencies — he 
(requisite qualificationsyin respect of them. 
* ® a 
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CRIAPTER XII 


ORAL PROCEDURE AND MEMBERSHIP! 


fon ae elections— Nomination of candidates— Deposit on 
eath Of a candidate poll—Procedure sat elec- 
a i ing the conduct of elections—The Returning. 
at | the Presiding Officer—Multiple elections—The taking 
" tion of seat—Election Agents—Return of election 
num scale of election expenses~--Accounts of Agents. 
ffenc Bribery—Treating—Undue inflnence—Person- 
gation of false statements—Unauthorized expenditure—_ | 
. upt practices—Hiring and using of public convey-4 
of liquor shops, be. ~The election petition and | 
t—Contents of petition—Deposit of security—With- 
‘fition—Grounds for declaring election void~Report of 
ymissioners‘nd procedure theré#m—Other comsequences, 
ons election offences—Corrupt practices at the last two- | 


t 
3 








mt in the Gazette.* In these 
: eral, in the case of elections 
Chamber of the Indian Legislature, or the 
‘in the case of elections to a Legislative Council, 
he constituencies concerned to elect members. 
with the Electoral Rules. It is provided, 

f the Governor-General or the Governor, as 
e, thinks fit, such notifications may be issued 


> ° 


Iv, VI VU; vide The Gazelle of india 
~ ‘These are common to all legislative, 
= identically numbered, 


; “% " 
‘ a a 
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at any eat not RAG 4 
date on which the duration of a legislative bo 
in the ordinary course of events. i 

Any person may be nominated as a candidate f 


f % in any constituency for which he is eligi 
—* election.? = 
dates. The local Government of each pro 


appoints for éach constituency (a) a date, witl 
‘fourteen days of the notification calling upon the»consti 
tuiency to elect a membér,-for the nomination of | \didates 
(6) another date, within seven days of the ention 
f date, for the ‘scrutiny of nominations’; and” 
date or dates for the taking of a poll, if necessary 
& On or before the date appointed for the nom 
| €andidates, each candidate must,* either person: 
| his proposer and seconder together, deliver to 
| ing Officer or to some other authorized person 
F in nomination paper * subscribed by the candid 
s signifying his assent to the nomination ’ and I 
ser and seconder who mu 
“constituency. All nomina 
etween 1] a.m. and 3 p.m. and any such paper whith 
lelivered before 3 p.m. on ‘day appointed fo 
momination of candidates will be jected.$ Every 
_ paper to be delivered must be accompami 
* written declaration by the candidate to the effect 







«lection agent for the election either himself o 
| other person who is eligible for such appo 
' must be named in the declaration ; unles® 





2 Ly pein Rule 11 (1). 

egitink (7 See ys ie : 2 th : - 

8 Ibid., si oh 2 * ee 
*A oar for ation paper is 









ion of a catmidate i is not elpiplete: 1 The Return- 
cer or any other authorized person, must, on 





ivering the same of the date, hour aad place appointed 
for the scrutiny of nominations.* He must, besides, put 
ip p in some conspicuous place in his office a notice of the 
mination, containing descriptions both of the candidate 
and of the persons who have signed the nomination paper 
aS proposer and seconder. 

A candidate may withdraw his candidature by giving 
notice by 3.p.m. on the day following that appointed for 
the scrutiny of nominations. He will not be allowed, if | 

_ he has once withdrawn his candidature, to cancel the with-_ 
drawal or to be renominated as a candidate for the same | 
. election.? 

On or before the date appointed for the nomination, each 

7 candidate nust deposit or cause to be deposited 

apes on with the Returning Officer the sum of five | 
ame tion. hundred rupees or two hundred and fifty ru 

a in cash or ingiovernment promissory notes of 
~ equ alue at the marke of the day ’, according as 

Sac a for eithér Chamber of the Indian Legislature 

j Governor’s Legi: ative Council. No nomination: 

y rye valid unless such sit has been made.* 

The: “deposit money will be returned, if a candidate. 

a ‘withdraws his candidature within the prescribed time, or. 

} his” nomination is refused, or if he dies before the 

sment of the poll.5 It will be forfeited to the | 

ent if he is not elected and if the number of votes. 

‘by him does not exceed, in the case of a constitu- 

fing oné or two members, one-eighth of the total 

polled ot, ip the case of a constituency 







DRlectbral Rule 11 (5). ~*~. ; Heid. 11 (7. 


Lbid., 11 (8), 12 {1}. 
oe get 
Ra 5 = 
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returning more than two members, one-eighth of: 
number of votes polled, divided by the number of mem 
to be elected.1. The number of votes polled is determined, 
in the case of an election by the ordinary method, by ~ 
counting the number of ballot-papers minus the ‘ spoilt’ - 
ones and, in the case of an election according to the syst 4 
of proportional representation by means of the =e 
transferable vote, by counting the first preferences in ; 
favour of a candidate. * i 
Again, if the seat of an elected candidate is declared 
vacant on account of his failure to take the necessary oath — 
of allegiance to the Crown, his deposit money will»be: 
forfeited to the Government. The deposit will be 
returned, if a candidate is not elected but has secured more 
than one-eighth of the total votes polled or, as the case 
may be, one-eighth of the total votes polled, divided by the 
number of members to be elected. It*will also be refunded 
to the candidate who has been elected and who has taken» ae 
the necessary oath of allegiance.* ‘ : 
If, howéver, a candidate has been duly nominated at a 
eneral election in more than one constituency, only gne ‘of . 
‘the deposits made by him or on his behalf will be returned, a 
Band the remainder will be forfeited to the Government.$ 
} If a duly nominated candidate dies before the poll, the 
bY Returning Officer, or any other authorized person, — 
a Death of a will have, on being satisfied of the fact of the ~ 
| “candidate ay 
before poll, death, to countermand the poll and all proceed- 
ings connected with the particular election will 
have to be commenced anew; but no fresh nomination is 
necessary in the case of a candidate whose nomination — 
remained valid at the time of the countermanding of) 
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poll.® : : 
Rectona Rule 12 (3), * «Abid, 12 (a). =f = a 

12 * Ibid., 12 (6), = 
5 Proviso to — 12 _ * Electoral Rule 13, 
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number of candidates who have been duly 
nominated and who-have not withdrawn their 
candidature, is greater than the number of 
vacancies, a poll will be taken. If, however, the 
number of such candidates is equal to the number of 
4 ies, all the candidates will be declared to be elected. 
‘If,,on the other hand, the number of such candidates 
Vis’ less than‘ the number of vacancies, all the candidates 
ee the declared to be elected, and the Governor-General 
or the Governor, as the case may be, will call’ upon the 
~ “constituency concerned to elect a person (or persons) for © 
filling the rémaining vacancy (or vacancies) within a 
.-certain time appointed by him.! But, if in the last case 
the constituency fails to elect a person (or persons) for 
filling the vacancy (or vacancies) within the prescribed 
time, the Governor-General or the Governor, as the .case 
may be, is not bound to call upon it again to elect any 
‘person (or persons) until such time, if any, as he thinks 
7 
Votes are given by ballot, and in general constituencies 
in person; but the Governor-General in Council * or the ‘a 
local Government of a province, as the case may be, may — 
direct in certain special cases that votes may be given 
otherwise than in person.* Voting by proxy is allowed in 
no circumstances.5 * 
In ‘plural-member’ constituencies each elector has 
“as many votes as there are members to be elected, 
pet he cannot give more than one vote to any one 


™ Electoral Rule 14 (3). 
fo to Electoral Rente 14 (3). 
applies only in the case of elections to the Legislative 
: mbly. Thefrelevant Rule 1n the case of elections to the Council 
E of e is as fotlows :—‘ Votes shall be given by ballot, and no 
= -vc all be received by proxy’. @Phe Council of State Electoral 


Rule (4). 
cs ral Rule 14 (4). i) 
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candidate. Votes are counted by, or under the supervisio 
of, the Returning Officer, and each candidate, his electi ee 
agent and his authorized representative have a right to 7 
present at the time of counting.* 
As soon as the counting of votes is completed, the 4 
Returning Officer declares the candidate or the candidates, | 
as the case may be, to whom the largest number of votes | 
has been given, to be elected.* The Kule in the case of a 
tie is rather interesting. If an equality of votes exists, 
between candidates and the addition of one vote entitles — »: 
any of the candidates to be elected, the determination: of 
the person or persons to whom such an additional vote is 
deemed to have been given is made by lot in the presence . 
of the Returning Officer and in such manner as he directs.* 
The Returning Officer reports without delay the result of 
the election to the Secretary to the Provincial Legislative 
Council or to the Secretary to the Govérnment of India inthe 











1 Electoral Rule 14 (5). , ‘ 
This is the ordinary Rule, but there are exceptions as follow :— ‘ 
(1) In the case of elections to the Bombay Legislative Council, _ 
an elector is entitled to cumulate all his votes upon one candidate ~ 
or to distribute them among the candidates as he pleases. 7 
(2) In the case of elections to the Legislative Assembly; a 
an elector in the Presidency of Bombay, and, in the case of an 
election to the Council of State, an elector of the Bombay non- 
Muhammadan constituency may cumulate all his votes upon one 


»* candidate or distribute them among the candidates as he pleases. 


(3) Elections must be conducted according to the principle of | 
proportional representation by means of the single transferable — 
vote in the case of — ‘ 

(a) the Madras non-Muhammadan constituency for the | 
Council of State ; { 
(6) the Bengal European constituency for the Legislative “a | 
Assembly ; Ely] 
(c) the Presidency and Burdwan (European) constituency G 
for the Bengal Legislative Council, “| 

In the last case (3) votes are given in accordance with Po 
tions made in that behalf by the Governor-General in Council or — 
the Bengal Government, as the case may be. 3 


= 


* Blectoral Rule 14 (6). Bea | 
3 Ibid. 14(7). ABIDES. 
 * Ibid., 14 (8). re ie 
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_. Legislative Department, as the case may be. The name or 
™ “names of the successful candidate or candidates are then 
. published in the Gazette. ! 
_The local Government of each province has been 
empowered to make regulations ? providing— 
Regulations ; ‘ ra H 
regarding (1) for the scrutiny of nominations, for the 
the conduct’ =manner in which such scrutiny is to be conducted 
of elections. : ‘ » 
and the circumstances in which any person may 
be present or may enter objections ; 

(2) for the appointment in each constituency of a 
Returning Officer and for his powers and duties, and for 
the ‘performance by other persons of any power or duty of 
the Returning Officer ; 

(3) in the case of general constituencies, for the 
division of the constituencies into polling areas for the 
convenience of electors, and for the creation of polling 
stations for these areas ; 

(4) for the appointment of officers to preside at polling 
stations, and for the duties of such officers ; 

(5) for the checking of voters by reference to the 

* electoral roll ; 

(6) for the manner in which votes are to be given and, 
in particular, for the case of illiterate voter or voters under 
physical or other disability ; 

(7) for the procedure to be followed when persons 
represent themselves to be electors after other persons 
have voted as such electors ; 

(8) for the scrutiny of votes; 

(9) for the safe custody of ballot papers and other 


* Electoral Rule 14 (9). 
~ ® Electoral Rule 15. Unlike the Electoral Rules, these provincial 
regulations vary from province to province except in respect of 
essential matters. 
* For the Bengal Regulations see Bengal Electoral Rules and 
‘ Regulations, 1923, pp. 1-36 or The Bengal Legislative Council 
Pe Manual, eh 
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election papers and for the epection and production of 4 
such papers ; and © kt. 


(10) for such other purposes connected with the condeel ooh 
of elections as it thinks necessary. . 
These regulations must not be in any way inconsistent i 
with any Electoral Rule. They apply not only to the local | 
Legislative Council, but, so far as the particular provinee | bs. 
is concerned, to either Chamber of the Indian Legislature — 
as well, unless the Governor-General in Council gives 
different directions regarding their application to the latter | 
case. Similar regulations in force in the Punjab will, as 
far as they are applicable, be in force in the province of 
Delhi. 
In the preceding pages we have stated in a way the 
functions of the Returning Officer in the conduct 
sind ai and management of an election. He is, to quote 
and the a writer, ‘the pivot onewhich the election , 
aris revolves from the date of the nomination to the { 
declaration of the result.’ He receives nomina=" 
tion papers, examines them and decides all objections which 
may be made to any nomination paper. He may accept 
a nomination or refuse it, as the Electoral Rules may seem 
to him to warrant in the circumstances of the case. This. 
is one of his most important functions in connection with 
-an election. An error of judgment on his part at this 
- stage can only be rectified by an election petition later, 
entailing unnecessary trouble and expenditure. He must ~ 
endorse on each nomination paper his decision accepting or Me 
rejecting the same. Votes are counted by him or under 
his supervision. He declares the result of an election and 
reports it to the proper authorities. In some provinces it 
is he who selects for each constituency as many polling ~ 
stations as he thinks necessary and appoints a Presiding. 





aon Settle Geide, by 1. c. S.; p.- 25;. published by the 
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“Officer for each polling station and Polling Officers to assist 
the latter. ' 
_ The Presiding Officer must maintain order at the polling 
‘alation, see that the election is fairly conducted, regulate 
_ the number of electors to be admitted at one time and 
exclude all other persons except the Polling Officers ‘to 
' assist him, the candidates, one agent of each candidate, the 
- police or other public servants on duty, and such persons 
-.as may be admitted for the purpose of identifying the 
* electors. 

When a person presents himself to vote, the Presiding 
Officer has the right to, and must, if so required by a’ 
candidate or his agent, put questions to him regarding his 
identity or his right to vote. 

As soon as possible after the close of the poll, the 
Presiding Officer of each polling station must, in the 
presence of the candfdates or their polling agents, seal 
with his own seal and the seal of such candidates or agents 
' as may desire to affix their seal, each ballot box used at the 

station and the packets of unused, ‘spoilt’ or ‘tendered — 
ballot papers’ and send them ail, generally,* to the 
Returning Officer, with a statement showing the number of 
~ ballot papers entrusted to him and accounting for them 
under the heads of ‘ballot papers in the ballot box,’ 
“unused,’ ‘ spoilt’ and ‘ tendered ballot papers,’ ? ete. 

If any person is elected by a constituency of a Governor's 
: Legislative Council as well as by a constituency 
muir, of either Chamber of the Indian Legislature, 

the election of such person to the Governor’s 
Legislative Council will be void and the Governor will call. 
upon the constituency concerned to elect another person.* 
be . 


Veg. ., in Bengal and Bihar and Orissa. : 

* . In some provinces they are sent to such person or place ai 

oD ict Collector directs. - re 
* Electoral Rule 16. oe 
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If a person is elected by more than one constituency” 
either in the same province or in different provinces, he 
will have to choose within seven days of the publication of 
the result of the later or the latest of such elections,. 
according as he has been elected by two or more than two 
constituencies, for which of these constituencies he will 
serve and then inform the relevant authorities of his choice 
which is final.! When any such choice has been made, the 
Governor-General or the Governor, as the case may be, 
will call upon the constituency or the constituencies for 
which he has not chosen to serve to elect another person or 
‘persons in his place. If, however, he fails to make the 
required choice within the seven days, his election will be 
void and the Governor-General or the Governor, as the case | 
may be, will call upon the constituency or the constituencies 
concerned to elect another person or persons.” 

Every person who is elected o* nominated tu be a 

member of.a legislative body must, cfore { 
—" taking his Seat, make, at a meetin a the 

legislative Body, an oath or affirmation of his 
allegiance to the Crown as follows * :— 


I, A.B., having been on ero 


body (ie. Council or Assembly) do solemnly swear (or 
affirm) that I will be faithful and bear true allegiance to- 
His Majesty the King-Emperor of India, his heirs and 
successors, and that I will faithfully discharge the duty 
upon which I am about to enter.’ 

If any person having been elected or noniunated subse- 
‘quently becomes subject to any of the disabilities. 
under the Electoral Rules, which disqualify a 
person for membership of any legislative body, ~ 
or fails to ‘ make the oath or affirmation,’ described in the 


a member of this. 


Vacation of 
seat. 


4 Electoral Rule 16. 2 Ibid 3 Ibid., 24 
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previous paragraph, within such time as the Governor- 

™ = General or the Governor considers reasonable, the 
Governor-General or the Governor, as the case may be, 
must, unless the disqualification has been removed in his 
favour, declare his seat to be vacant.? 

An official is not qualified for election as a member of 
either Chamber of the Indian Legislature or of a local 
Legislative Council; and if any non-official member of 
either Chamber of the Indian Legislature or of a local 
Legislative Council, whether elected or nominated, accepts 
any office in the service of the Crown of India, his seat on 
the Chamber or on the Council, as the case may be, becomes 
vacant. But a Minister is not to be deemed an official and 
a person will not be deemed to accept office on appointment 
as a Minister.? 

A nominated or elected member * of either Chamber of 
the Indian Legislatwre or of a local Legislative Council 

may resign his office to the Governor-General or to the 
Govgfhor,* as the case may be, amd on the acceptance of 
the resfgnation the office will beco! vacant. And if for 
a period of two consecutive months any such member is 
absent from India or unable to attend to the duties of his 
office, the Governor-General or the Governor,® as the case 
may be, may declare, by notification published in the 
Gazette, that the seat in council of that member has become 
vacant.® 

If an elected member of one Chamber of the Indian 
Legislature becomes a member of the other Chamber, he 
will cease to be a member of the first-mentioned Chamber.” 


+ Electoral Rule 25. * Sections 63K (1) and 80B of the Act. 
re * Section 93 (1) of the Act. 
*Or to the Lientenant-Governor or Chief Commissioner in the 
«case of a Lieutenant-Governorship or Chief Commissionership. 
> Or the Lieutenant-Governor or Chief Commissioner. 
® Section 93 (2) of the Act. 
- 7 Section 63E (2) of the Act. 
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If, however, any person is elected a member of botin — 


Chambers of the Indian Legislature, he will, before taking” 
his seat in either Chamber, have to signify in writing the 


Chamber of which he wishes to be a member, and there- — 


upon his seat in the other Chamber will become vacant.’ 
We have stated before that every candidate must appoint 
; either himself or some one else as ‘his election 
among agent, who is not disqualified for such appoint- 
ment under the Electoral Rules.” The necessity 


for selecting the right person for this office cannot be too | 


strongly emphasized. ‘ The class of persons selected for 
this duty’, says President Lowell, ‘is not only a matter of 
great importance to the candidate, but upon it depends also- 
in large measure the purity of elections." The candidate 
may cancel the appointment of his election agent; but, if 
he does so, he must inform the officer receiving nominations. 
of this fact. In the event of such a cancellation or of the 
death of his agent, the candidate must immediately 


appoint another election agent and ees his name in.” 


writing to the said officer.* 
In order to prevent extravagance and to minimize the 
possibility of corrupt practices at elections, 
Returnof . stringent rules have been framed regarding: 
mec expenses to be incurred in connection with am: 
election. These rules prescribe, on the one 
hand, the objects of expenditure, and, on the other, its. 
maximum limit in any election. Within thirty-five days of 
the publication of the result of an election, there must be: 


submitted to the Returning Officer in respect of each 


* Section 63E (3) of the Act. 
* Vide Sub-rules (3) and (4) of Electoral Rule 5 and also Electoral 
Rule 17. The disqualification reterred to, may arise from the 


sAx 


2 


commission of a corrupt practice or“ from the failure to lodge ay 


prescribed return of election expenses, or for having lodged a. 
return which is found to be false in any material particular. 

* The Government of England, vol. i, p. 229. 

* Electoral Rule 18. 
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- candidate for election a return, in a prescribed form, of his — 

F election expenses.’ Every such return, which must be 
‘signed both by the candidate and his election agent, must 
contain a statement of all payments made by the candidate 
or his election agent or by any person acting on his behalf, 
for expenses incurred on account of the conduct and 
management of the election, and a further statement of all 
unpaid claims in respect of such expenses of which he. or 
his election agent has knowledge. ? 

Schedule IV to the Electoral Rules enumerates the objects 
for which expenses may be legally incurred. Briefly 
speaking, they are as follow :— 

(1) the personal expenditure of the candidate incurred 
or paid by him or his election agent in connection with his 
candidature ; 

(2) the pay of each person employed as an agent, 
clerk or messenger ; * 

(3) the travelling expenses and any other expenses on 
account of agents, clerks, messengers and other persons, 
whether in receipt of salary or not ; © 

(4) the cost whether paid or incurred of— 

(a) printing, (6) advertising, (c) stationery, 
(2) postage, (ec) telegrams and (f) rooms 
hired either for public meetings or as 
Committee rooms ; and 

(5) any other miscellaneous expenses. 

The return must be accompanied by declarations * both 
by the candidate and his election agent, in which they must 
solemnly affirm before a Magistrate that, to the best of ~ 
their knowledge and belief, the statement of election 
expenses contained in the return is true, and that no other 
expenses whatsoever have, fotheir knowledge or belief, been 

"incurred in connection with the candidature.* If a candidate 


1 Electoral Rule 19 (1). 2 Jbid., 19 (2). 
% Ibid., 19 (3). * Ibid., 19 (3), Schedule IV. 
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is, on account of his absence from India, unable to sign the 
return of election expenses and to make the required’ 
declaration within the prescribed time, it must be signed and 
submitted by his election agent only, who will have to make 
a declaration as stated above; but within fourteen days of 
his return to India, the candidate must himself make, ina 
special form, a declaration on oath before a Magistrate 
regarding his election expenses.? 

As soon as possible after a return has been submitted 
and the necessary declarations in respect thereof have been 
made, the Returning Officer must put up in some conspicu- 
ous place in his office and publish in the Gazette a notice 
of the date on which the return along with the declarations 
has been submitted and of the time and place at which they 
can be inspected. Any person is, on payment of a fee of 
one rupee, entitled to inspect any such return or declarations 
and, on payment of such fee as the lécal Government may, 
prescribe, to obtain a copy or copies thereof or of any part 
thereof.” 

The Governor-General in Council may fix maximum 

scales of election expenses and prescribe the 


ee number and descriptions of persons who may be 
election lawfully employed for payment in connection with 
expenses, 


any election held under the Electoral Rules.* 
Every election agent must, for each election for which 
he is appointed an agent, keep separate and 
Accounts of , % é F 
Agents. regular books of account in which the particulars 
of all expenditures in connection with the election 
must be entered.* 
Rules have been framed under the Government of India 
Act for the final decision of doubts and disputes as to the 
validity of an election.’ They have been supplemented 


’ 7 Electoral Rule 19 (4). ® Jbid., 19 (5). 
* Jétd., 20 (1) and (2). * /bid., 21. 
* Electoral Rules, Part VII. 
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by a special legislation + providing for the criminal punish- 
a ment of certain acts which directly or indirectly 
interfere with the purity of elections, thus bring- 
ing election offences within the purview of the 
general law of the iand. These acts are known as mal- 
“practices in connection with elections. They are bribery, 
treating, undue influence or personation at an election, 
false statements or illegal payments in connection with an 
election, and the failure to keep election accounts. <A 
candidate found guilty of a malpractice in connection with 
an election may not only lose his seat in the legislature 
and be deprived. of his electoral rights for five years, but 
may also be criminally punished. 

Bribery at elections consists in * ‘a gift, offer or promise 
by a candidate or his agent, or by any other 
person with the connivance of a candidate or 
} his agent, of any gratifications (including all forms of 
' entertainment and all forms of employment for reward) to 

any person whomsoever with the object of inducing directly 

or indirectly — 
- (1) a person to stand or not to stand as, or to with- 
draw from being, a candidate, or 
(2) an elector to vote or refrain from voting at an 
election, 
or as a reward to 
(1) a person for having so stood or not stood or for 
having withdrawn his candidature, or 
(2) an elector for having voted or refrained from 
voting.’ 
The acceptance by a person of any gratification either 
for himself or for any other person as a reward for exercis- 
ing any electoral right or *for inducing or attempting to 


Election 
offences. 


Bribery. 


1 Vide Indian Elections Offences and Inquiries Act: Act No. 39 
of 1920. 
2 Schedule V to Electoral Rules, Part I, Clause 1. 
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induce any other person to exercise any such right also an 


constitutes the offence of bribery.* 


Treating is a form of bribery. It means ‘ the incurring — 
in whole or in part by any person of the — 


Treating. expense of giving or providing any food, drink, 


entertainment or provision to any person with the object 


of directly or indirectly inducing him or any other person to 
vote or refrain from voting or as a reward for having voted © 


or refrained from voting.’* In the words of President 
Lowell, the person who treats relies upon the voter's. 
general sense of gratitude. 

It may be noted here that a declaration. of public policy 
or a promise of public action by a candidate does not 
constitute an offence.? 

Undue influence is defined as any direct or indirect 

interference or attempt at interference on the 


eee part of a candidate or his agent or of any other © 
" person with the connivance of the candidate 


or his agent isis the free exercise of one’s electéPal 
right. 

It includes (1) threatening a candidate or a voter or any 
other person in whom the candidate or the voter is interest- 
ed with injury of any kind; and (2) inducing or attempting 
to induce a candidate or a voter to believe that he or any 


person in whom he is interested will become or will be 


rendered an object of divine displeasure or spiritua) 
» censure.* If an employer threatens his employees with 
dismissal in the event of their not exercising their electoral 


rights according to his direction, or if a minister of. 


religion or a priest holds out threats of excommunication 


or other religious disabilities in order to influence the 


. 


* Section 171B (ii) of the Indian Penal Code, Chapter IX-A. 
* Electoral Rule 44 (2), explanation. 

* Electoral Rules, Schedule V, Part I, Clause 2 (2). 

* Ibid., Clause 2 (1). 
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_ ELE , 
exercise of electoral rights by any person, the offence of 
“undue influence is committed thereby. 

If any person at an election applies for a voting paper, 

or votes, in the name of any other person, 
penemation. whether living or dead, or in a fictitious name, 
or if he having voted once at such election applies at the 
same election for a voting paper in his own name, or if he 
abets, procures or attempts to procure the voting by any 
person in arly such way, he commits the offence of persona- 
tion at an election.! 

The publication of false statements in relation to the 

personal character or conduct of any candidate, 
Publication or in relation to his candidature or withdrawal 
of eal thereof, calculated to prejudice the prospects of 

his election, is a criminal offence. 
An unauthorized expenditure by any person in any way 
ae whatsoeves for the purpose of promoting or 
“~ procuring the election of a candidate, or the 
iture, failure to keep accounts of expenses incurred in 
connection with an election, comes also within 

the scope of election offences.* 

All these corrupt practices are criminal offences punish- 
able with fine or imprisonment or with both, and also with 
the loss of electoral rights for a period varying from three 
to five years. ° 

Other corrupt practices * punishable simply with the 

Joss of electoral rights’ are— 
Other minor (1) the expenditure on the employment of 
practices. | 40Y person in connection with an election im 
excess of the number prescribed therefor by 
the Governor-General in Counzil ; 


* Section 171D of the Indian Penal Code. 

2 Electoral Rules, Schedule V, Part I, Clause 4. 

* Sections 171H and 171-I of the Indian Penal Code. 
* Vide Electoral Rules, Schedule V, Parts I and If. 
* For a period varying from three to five years. 
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(2) the payment on account of the conveyance of any 
elector to or from any place for the purpose of recording 
his vote ; 

(3) the hiring, borrowing or using for certain 


erin purposes in connection with an election of any 

public boat, vehicle or anima! usually kept for letting on 

conveyance. hire or for the conveyance of passengers by hire ; 

Hiring of (4) the hiring of liquor shops for the 

liquor purpose of meetings to which electors are 

a admitted, or as committee rooms ; 

issue of (5) the issuing of a circular, placard, or 

circulars poster having reference to an election, which 

without : : 

printer’s does not contain the name and address of its 
- and i : ‘ 

publisher's printer and publisher 

name 

thereon. The validity of an election, when disputed, is 


decided by a specially appointed elgction tribunal. The 
procedure is as follows: When an election petitién, ™ 
by which alone an election can be called,in™ |) 


ae a question,’ is duly presented by a candidate or 
_— an elector, or by a specially empowered officer 
court. 


of the Government, the Governor-General or 
the Guvernor, as the case may be, must appoint? as 


’ Electoral Rule 31. ° 

* Lbid., 36 (2) (a). 

By the Parliamentary Eiections Act, 1868, the Parliamentary 
Elections and Corrupt Practices Act, 1879, and the Supreme Court of 
Judicature Act, 1881, the trial of election petition in England is now 
committed to a tribunal of two judges of the King’s Bench Division 
of the High Court of Justice, selected by the other judges of that 
division, (See Lowell, Zhe Government of England, vol. i, p. 230,-., 
or E. May’s Parliamentary Practice,p. 581). The Electoral Rule 
36 (2) (a) under the Government of India Act, relating to the 
constitution of election courts should be so amended as to provide 
for the trial of controverted elections only by (2 or 3) judges of an 
Indian High Court selected by the other judges of the Court. Many 
ofthe election courts, set up under the existing Rule since the first 
elections under the Reforms, have not been able to inspire public 
confidence in their impartiality on account of their composition. 
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,, Commissioners for the trial of the petition three persons 
Fwho are or have been, or are eligible to be appointed, 
Judges of a High Court, and must appoint one of them 
to be the President, and thereafter the usual course of 
judicial proceedings will follow. 
The petition must contain a brief statement of the 
matertal facts on which the petitioner relies 
ayer and be accompanied by a list, duly signed and 
verified, setting forth full particulars of any 
corrupt practice which he alleges.' He may, if he likes, 
besides calling in question the election of the returned 
candidate, claim a declaration that he himself or any other 
candidate has been elected.* At the time of the presenta- 
tion of the petition, the petitioner, unless he happens to be 
the specially empowered Government Officer, 
ach must deposit with it the sum of Rs. +1,000 in. 
cash or i& Government Promissory Notes of 
equal value as security for the costs of the same.* 
An election petition may be withdrawn only with the 
permission of the Commissioners or, if an 
Withdrawal ae : Be : 
of petition. application for withdrawal is submitted before 
any Commissioner has been appointed, of the 
Governor-General or the Governor, as the case may be # 
But no application for withdrawal will be granted if, in the 
opinion of the Governor-General or the Governor or of the 
Commissioners, as the case may be, such application has 
been induced by any illegal bargain or consideration.5 
If in the opinion of the Commissioners— 
(1) the election of a returned candidate has 
barren been procured,or induced or the result of the 
election election has been materially influenced by a- 


ag corrupt practice,*or 
1 Blectoral Rule 33 (1) and (2). * Thid., 34 
% Ibid., 35. * Joid., 39(., 


5 Ibid., 39 (4). 
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* (2) any of the offences like bribery, undue influence, — - 
-personation, -publication of false statements and authori- 
zation of certain illegal expenditures has been committed,. 
or ; y Re, 

(3) the result of the election has been materially — 
affected by the improper acceptance or refusal of any . 
nomination or of a vote, or by any non-compliance with the 
provisions of the Government of India Act or the Rules _ 
and Regulations made thereunder, or by any other i 
irregularity, or 

(4) the election has not been a free election on account 
“of the large number of cases in which undue influence or 
bribery has been exercised or committed, % 
the election of the returned candidate must be void.’ 

But, if the Commissioners are of opinion that in spite of 
all efforts on the part of the returned candidate and his © 
‘election agent, some corrupt practices of trivial and 4 
unimportant character have been committed, for which the , 
candidate or his election agent was in no way responsible, A: 
they may not declare his election void.? : 

When the trial is over, the Commissioners have to report, . 
Report ot Whether the returned candidate or any other 
‘the Election party to the petition who has claimed the seat 
‘Commis: 4 has been duly elected. They will also have to 
procedure state the total amount of costs payable and name 
are the persons by and to whom such costs should be 
paid. The report will have to be forwarded to the 
Governor-General or the Governor, as the case may be, 
who, on- recéiving the same, will issue, in accordance with 
it, orders which will be final. In case of a difference of 
-opinion among the Commissioners, the opinion of ‘the 


majority will prevail.® bs fi 
1 Electoral Rule 44 (1). a ® Lbid., 44(2). 
9 Joid., 45 (1). * Ibid., 45 (2): 
f 3 Jbid., 45 (3). ? ® Tbid:, 46. ° 








_ Where any definite charge is made in an election petition 
of a corrupt practice, the Commissioners must state in their 
" report if any such practice has been proved to have been 

Es ~ committed, and if so, who is, or are, responsible for it and 


what its nature is.? 
We may note here also that besides the loss of electoral 
Other conse-. Tights and the infliction of criminal punishments, 
quencesof- there are other penalties attached to more 
a oa setious election offences like bribery, undue 
election influence and personation. A person who has 
-aiences. been proved guilty of any such malpractices in 
connection with an election is disqualified, unless he has 
been exempted from such disqualification, for five years 





* 


-from— 
(1) ‘being appointed to, or acting in, any judicial 
office ; or 


holding or exercising any such office to which no salary is 
attached; 6r 

(3) being elected, or sitting or voting as a member of 

any local authority; or 
(4) being appointed or acting as a trustee of a public 
trust.’? 
In spite of all these stringent laws to restrain improper 
conduct at elections, the last two elections under 
pe ob at the Reforms have not been altogether free from 
the fast two corruptions. There have been cases of bribery 
p tome. and undue influence. Many members of the 
land-owning class, contesting seats in general constituencies 
in rural areas, allowed their paid servants to conduct 
electoral campaigns in their behalf in such a manner as very 
often interfered with the free» exercise of electoral rights 
| by their tenantry. The remedy, of course, lies in public 

* Electoral Rule 47 


a: 


Pe ’ (2) being elected to any office of any local authority, or 






2 Indian Election Offences and Inquiries Act, Part II, Section 13. 







PULP woe A Le ey ne ee 


128 THE INDIAN CONSTITUTION _ 


watchfulness and exposure, but it is often extremely difficult. ; 
to prove a case of corruption against a powerful.candidate, * 
especially when he happens to be a landlord. The system — 
of voting by ballot does undoubtedly act as a great saf 
guard against many otherwise possible corruptions. It is | 
hoped, however, that these corruptions will gradually rt 
disappear with the continued exercise by the people of — 
their political rights and a further development of their 
civie consciousness. ‘ ous, 
* 


FORM OF NOMINATION PAPER 


ScHEDULE III, ELecrorat RULE 11. Fi 
Name of the constituency for which the candidate is — 


MOMMH ALE scexersveduicovesaiceswes ens dbajaaSses daar arees soos anisehinere 
PANE GE CANGIOAC assis civics cosas sey vesavdespnduaccsusseearaeee eo sak ‘ 
Fathet’s: NaMesivsswnicanecsveses ised sdasciveamdadancamaeaearevtee ie 
A vcs cap scieiiasaconnislewsapengesinoniovinles Mie nan vcnansensier andere ee 
PROS CBS iusiccsuse tonsa nas inane senaen mosaics cornavabuacapersetbeseghawes rT 
* Denomination (i.e. community).................. TEPER a 

~ Constituency on the electoral roll of which the candidate im. > 

WR INNOLEC AS At) CLO CHOL iis siiisicas veervsnscwadpasseowsinewnd aacge obi 
Name of proposer.. oni ee es a 


Number of the proposer in ; the ‘Slectoral ral of the 
GOMBUMUOR OY: ssoasiucevsdsescesavivascaewdeaesavanavscusveuatetedeetedne 


Sigtiatues of the proposer...............sccessscceqeescessescesceoeoa 
Name of the seconder.. Sean pognd i! 
Number of the desiniier. in in ‘slectansl ‘rei: pry the 
constituency... ee ee ere eee Tre ‘ 
Signature of the secmidar..,. ere siishersenatveneteons 


Declaration by the Candidate 


I hereby declare that 1 agree to this nomination. 
Date..............-Signature of the candidate............. 


Prrerrerierielis este eee eee eee rere Tee 


* Not to be entered in case of a special conggtuemey ‘ 
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_ To be = in by the Returning Officer or other authorized 
person.) 


Certificate of Delivery 


_ This nomination paper was delivered to me at my office 
Heomt (date and hour...............s.00++++) Serial No............ 
be 


Returning Officer or other authorized person. 


. 


“ Sere , : 


a 


Certificate of Scrutiny 


L have scrutinized the eligibility of the candidate, the 
proposer and seconder, and find that they are respectively 
-qualified to stand for election, to propose and to second the 


nomination. 
vee! 


eee eee eee eee eee ee 


Returning Officer or other authorized person. 


% Be by 


NOTE 


e. If a person representing himself to be a particular elector named 
“ on the electoral roll applies for a ballot paper after another person 
has yoted as such elector, the applicant shall, after duly answering 
such questions as the presiding officer may ask, be entitled to mark 
‘a ballot paper in the same manner as any other voter, Such ballot 
paper (. . . referred to as a ‘‘ TENDERED BALLOT PAPER ’’) shall be 
. of a colour different from the other ballot papers, and, instead of 
"being put into the ballot box, shall be given to the presiding officer 
“ana endorsed by him with the name of the voter and his number 
4on the electoral roll and the name of the electoral area to which the 
toll relates and shall be set aside in a separate packet :and, shall not 
‘be counted by the returning officer.’ See the Bengal, Bihar and 
‘Orissa, Madras and Bombay Electoral Regulations. 
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CHAPTER XIII 


*, THE INDIAN LEGISLATURE—ITS PRIVILEGES 
AND POWERS . 


VWfreedom of speech in ‘the Indian Legislature—Limitations on 
debate—Provincial Legislatures and freedom or speech-¥Powers of 
the Indian Legislature— Assent of the Governor-General to Bills— . 
Power of the Crown to disallow Acts—Extraordinary method of & 
legislation—Joint Select Committee on the extraordinary method of B 
legislation—Exercise of the extracrdinary power of legislation— * 
Indian Budget—Non-votable heads of expenditure—Indian non~ 
votable expenditures compared with the English Consolidated Fund 
charges— Mr. Ginwala’s resolution about non-votable expenditures— » 
Restoration of a reduced or refused demand—Joint Select Committee 
on the ‘ restoration power '’—Financial powers of the Parliaments 
of Canada, Australia and the Union of” South wade. 
Chelmsford: Reforms and the Central Government. 


We have in the preceding pages discussed the nature an 
composition of the Indian legislatures; we shall now 
describe in this and in the following chapter their privileges* — 

“and powers. 

A member of the Indian Legislature enjoys? freedom of 
Sige " speech and is not liable to any proceedings in 
pie og any court for his speech or vote in either Cham-— 
theIndian ber, or for anything published in any official — 
Legislature. 5 x j 

report of the proceedings of either Chamber. 
He may, therefore, say, subject, of course, to the Rules and 
Standing Orders of the Chamber of which he is aemember, 
whatever he thinks fit in debate, and no action can be taken: 
; ; ai, 
1 No salary attaches to the office of membér of either Chamber of — 
th Indian Legislature ; but he is entitled to receive ‘travelling. and —. 
halting ’ allowances for attendance at its meetings. This is also the © 


arrangement in the €ase of a Governor’s Legislative Council. . 
© * Section 67 (7) of the Act. : bi 
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against him for libel in any" judicial court!"'This freedom 
@—-of speech, says Sir Erskine May,! is a privilege essential - 


to every free Council or Legislature. ‘The fullest and 
most complete ventilation of every plan, object and purpose 
" is,’ says another distinguished writer, ‘necessary to wise 
and beneficial legislation. This could never be secured if, 
the members should be under the restraints imposed by 
the law of slander and libel upon private character. There 
is no doubt\that this privilege may be grossly abused, since 
every word used in debate, and frequently something more, 
is now reported to the public ; but the danger to the general 
*welfare from its curtailment is far greater than that to 
individuals from its exercise, ’ ? ‘i 
But it may be pointed out here that this freedom of 
4 speech does not mean immunity from any action 
Limititions whatsoever within the Legislature itself. A 
) . member yay be promptly called to order for 


* 
¥ 


using tunparliamentary expressions. He may even. be 
censured by the House to which he belongs and may have 
owe to offer an explanation or apology to its satisfaction» The 
matter of every speech must be strictly relevant to the 
subject before the House. Besides, he is, under a Stand- 

ing Order,? forbidden, while speaking, (i) to refer to afiy 
matter of fact on which a judicial decision is pending ; 

(ii) to make a personal charge .against a member ; (iii) to 

~ make use of offensive expressions regarding the conduct of 
the Indian or any local legislature; (iv) to reflect upon the 
conduct of His Majesty the King or the Governor-General 

or any Governor (as distinct from the Governments of 
which they are respectively the heads) or any court of law 


. 1 Parliamentary Practice by, Sit Erskine May (twelfth edition), 
E 's 


, 96. ; . 
‘i * Political Science and Constitutional Law, by Mr. J. W. Burgess, 
vol. ii, p. 122. 
ve 3 Ley ive Assembly Standing Order, 29 (2) ; Counci! of State 


Standing Order 28 (2). a4 ~ a 
\. : o -&, +: 
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in the exercise of its judicial functions; or (v) to utter 
‘treasonable, seditious or defamatory words, These safe- 
2 are quite sufficient to keep a member on the right 


ke If a member persists in irrelevance or in tedious 
' repetition either of his own afguments or of the arguments, 
» used by other members in debate, he may be~ directed by 
the President to discontinue his speech.1 ‘Nor can he use 
his right of speech for wilfully and persistently obstructing 
the busifiess of the House of which he is a member. 
Another point to be noted in this connection is that 
’ there is nothing in the Act to protect a member from being 


legally dealt with in a court of law if he himself publishes » . 
his speech which is actionable. In England, ‘ if 2 member ' 


publishes his speech ’, says Sir Erskine May,? ‘ his printed 
i statement becomes a separate publication, unconnected with 
any proceedings in Parliament.’ In the absence of anything 
to the contrary, it may be presumed that the p lication 
of a libellous speech, delivered in either Chamber of the ” 


Indiaif Legislature, otherwise than officially, is punishable. % 


by ; 
is islatures? enjoy similar freedom of speech, subject to 
filar restrictions, as is enjoyed by the members of the 


 Sidian Legislature. 
oe We have previously* dwelt onkibe non.abaielgn and sub- 
ordinate character of the Indian legislative bodies 


We may state here that the members of the provincial — 


a 
} 


[eRewers of and shown how their authority has been limited a 
ig padilihece. by the Government of India Act. We shall now. _ 


describe their specific powers and functions. We ~ 
© seciiaws to deal with the Indian Legge in this chapter) 


¥ 


'S The$e include the Legis/ative Councils of Li ant-Goyeraors_ 
- {iffany) and Chief Commissioners. | * 


pe S-Siaaten ate ee 


i 


=a Rule 16, a 
# May’s ntary F vactice (twelfh édition) >: 106225_. g 








Fretirhe india Leetsatre is is empowered to ake laws'— 


things, within British India ; 
(2) for all subjects of His Majesty and servants of the 
Crown within other parts of India ; 
(3) for all native Indian subjects of His Majesty, 
* without and beyond as well as within British India ; 


(4) for the Government officers, soldiers, airmen, and. 


followers in His Majesty’s Indian forces, wherever they 


are serving, in so far as they are not subject to the Army 


Act or the Air Force Act; 


(5) for all persons employed or serving in or i 


to the Royal Indian Marine * Service ; and 
(6) for repealing or altering any laws whieh forthe 


time being are in force in any part of British India or apply 
to persons for whom the Indian Legislature has power to | 


ape laws. 
“ But it is not, unless so authorized* by Act of Parliament, 
idowergl is ‘make any law repealing or a — 


(1) any Act of Parliament passed “after” the year 1860 


e 


1 Section 65 (1) of the Act. 
* The functions of the Royal Indian Marine have hitherto been— 


(1) the transport of troops in ‘ Indian waters ’, i.e. the high 
between the Cape of Good Hope on the West and the Straits c 
Magellan on the East, and any territorial waters between th 


» limits ; 
(2) the maintenance of station ships (at the Andamans ae 
» Aden), the visiting of Light Houses in the Red Sea, the Persian 


, Gulf, Burma, and the Marine Survey of India ; and 


ne (3) t ie maintenance of the Bombay Dock- yard and off all 


\military jaunches, 
It is maintained out of the revenues of India. The total expen- 


diture for 1922 and 1923 was estimated to,amount to Rs. 1,36,99,000. 
. ~ For further details about the Royal Indian Marine, see Ilbert’s 
Government of India (third edition). pp. 233-34 ; also Report 
of the Indian Retrenchment Committee. 1922-23, pp. z 

% For instance, the Indian Legislature has, under Scctiof 131 (3) 
of the Government of India. Act, power to repeal or alter some of 
the provisions ofthe Act mentioned in the fifth Schedule to the Act. 


Le egeebee ee ar Fa | es, - ‘ ated 


- * Section 65 (2) of the Act. 
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(1) for all persons, for all courts, and for all ame and . 
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and extending to British India (including the Army Act, i 
the Air Force Act and any Act amending the same) ; or 
(3) any Act of Parliament enabling the Secretary of 
} State in Council to raise money in the United Kingdom for 
the government of India. » 

Nor has it any power’ to make any law_affecting the _ 
authority of Parliament, or any part of the unwritten Taws 
or constitution of the United Kingdom of Great Britain and 
Ireland whereon may depend in any degree the allegiance 
of any person to the Crown of the United Kingdom, or 
pattoming the sovereignty or dominion of the Crown over 

y part of British India. Besides, it cannot without the 

ous sanction of the Secretary of State in Council, 

amake any law empowering any court, other than a High 4 
burt, to sentence to the punishment of death any of His 

eee s subjects born in Europe, or the children of such 
subjects, or abolishing any High Court.? 

A law made under the Government of India Act for the 
Royal Indian Marine Service will not apply to any oftence,* 
unless the vessel to which the offender belongs is at the 

) etime of the commission of the offence within the limits of 
_ ‘Indian waters,’ i.e. the high seas between the Cape of 

Good Hope on the West and the Straits of Magellan on 

‘the East, and any territorial waters between those limits. 

The punishments imposed by any such law for offences : 

must be. similar to, and not in excess of, the punishments 

whigh may, at the time of making the law, be impgsed for) 
similar offences under the Acts relating to His Maj sty’s 

Navy, except that, in the case of persons other than | 

Europeans or Americans, imprisonment for’ any term not. 

pean: aan years, transportation for life or any less 

term, ma: - substituted for penal servitude. es ¢ 





* Section 65(2) of the Act. * 


* ». * Section 65 (3) of the Act 
ees ae, 66 of the Act. sae 
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ember canal without the previous TT of the 


Governor-General, introduce in either Chamber of the 
Indian Legislature any measure.affecting !— See Sor 
(1) the public debt or public revenues of India or 
imposing any charge on the revenues of India; or 
2) the religion or religious rites and usages of any 
r class of British subjects in India; or 
(3) the discipline or maintenance of any part of His 
Majesty’s military, naval or air forces ; or 
(4) the relations of the Government with foreign 
princes or states: 
or any measure 
(a) regulating any provincial subject, or any 
of a provincial subject, which has not been . 
declared by rules under the ee 
India Act to be subject to legislation by the — 
) E Indian Législature ; or 
(6) repealing or amending any Act of a Local 
Legislature ; ; or 
(c) repealing or amending any Act or Ordinance 
made by the Governor-General. 

If in either Chamber of the Indian Legislature a Bil] is 
introduced, or is proposed to be introduced, or any * 
amendment to a Bill is moved, or proposed to be mov 
and if the Governor-General certifies that the Bill, or nie 
clause of it, or the amendment, affects the safety or 

‘ au of British India, or any part thereof, and 

‘directs that no consideration, or no further ponsidersMten, 
is to be given to the said Bill, clause or amendment, then 
‘effect must be given to such direction.? . * 

When a Bill is passed by both Chambers of the Indian 
Legislature, the Governor-General r may assent Orit or may 


+ » ’ 
* + Section 67 (2) of the Act.- 
2 Section 67 (2a) of the Act. %2 pac 
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‘his assent from it, or may reserve it ng the | 
signification of His Majesty’ s pleasure thereon.” 
He n may, instead. of doing any of these things, 
return the Bill for reconsideration by either 
' Chamber.* But the Bill cannot become an Act 
until it has received the assent of the Governor- 
~ General, or, if it was reserved for the signification of 
Majesty’ s pleasure, until His Majesty in Council has signi 
i go his assent thereto, and that assent has been 
lac Ceown notified by the Governor-General.* Finally, an 
_~ to disallow Act of the Indian Legislature, duly assented t 
he, er. by the Governor-General, may be disallowed by 
F HB Majesty in Council and it becomes void as’soon as such 
| * disallowance is notified by the Governor-General.* 
a ‘This executive veto on legislation is not peculiar to the 
~ §ndian Constitution only. It exists in England as well asin 
the self-governing Dominions like Canada and Australia.5 - 
The danger lies not in its existence so much as in the 
frequency of its exercise. The royal veto on Parliamentary 
legislation inf England is practically obsolete ;® and so far as 
the Dominion legislation is concerned, it is, according 
~ to Prof. Dicey,? ‘now most sparingly exercised, and will 


st has aaa . Bar 











j 
." 
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2 Section 68 (1) of the Act. 2 Section 67 (4) of the Act. 
» ? Section 68 (2) of the Act. * Section 69 of the Act. 

5 The Commonwealth of Australia Constitution Act, 1900, Sections 
58-60. The British North America Act, 1867, Sections 55-57. The | 
Colonial Governor, says Prof. Keith, ‘has an absolute discretion to 
refuse to assent to any and evey Bill. ’—Responsible Government in 
the Dominions (1909), p. 176. 
© The last royal veto was given in 1707; see p. 280 of ‘Lowell’ gel 
Government of England, vol. i. 

‘The necessity of refusing the royal assent is removed by the 
strict observance of the constitutional principle, that the Crown has 
no will but that of its ministers, who only continue to serve in that 
i capacity soqgne as they retain the confidence of Parliament. F 
| = power was last exercised in 1707, when Queen Anne refused 
» assent to a Bill for settling the militia in pte. ’—May, = 
“mentary Practice, p . 395. 

7 Dr. Dicey’s Rae of the Constitution, Introduction, Pp. XXX> 
mysee also pp. 110-16, ibid; (eighth edition), 
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.. hardly ej used unless a Bill directly interferes with 
 Emperial satexests or is as regards the colonial legislature 
ultra vires.’ There is, however, one point of difference in 
form in respect of the executive veto between India and), 
say, Canada. In India the Governor-General gives or 
withholds his own assent ; in Canada the Governor-General 

eof assents to a Bill in the King’s name or withholds. 
the king’s assent therefrom. 

It may be pointed out here that, in the present circum-- 
stances, the occasions for the exercise of the executive veto: 
on Bills passed by the two Chambers of the Indiam 
Legislature will be very rare, since, under the de 
Governor-General may, by mere certification, forbi L 
very consideration of a measure which he considers. 
dangerous to the safety or tranquillity of British India or 6f- 
any part thereof. Besides, as we have seen before, since 
the introduction of cettain measures requires the previous. 
sanction of the Governor-General, he may refuse such: 
sanction in the case of any objectionable Bill.?_ 

We have described above the ordinary method of 

legislation ; we shall now consider what may be: 
eedinery regarded as the extraordinary method of legisla- — 
— tion under Section 67B of the Act, which runs as. 
{existation. follows :— 

If either Chamber of the Indian Legislature refuses leave’ 
to introduce, or fails to pass in a form recommended by 
the Governor-General, any Bill, the latter may certify | 

» passage is essential for the safety, tranquillity or interests 
of British India or any part thereof. Thereupon, if the- 
Bill has already been passed by the other Chamber, it will, 







on signature “by the Governor-General, f ecome= 
Sapp oF Be Indian Legislature in the form as originally , 
' * Section 67 (2a) of the Act. See Py 135 ante. 5 
; *® Section 67 (2) of the Act. bid.’ a 
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‘introduced or proposed to be inteddnoelt in the Indian 


Legislature, or, as the case may be, in the form recom- 
mended by the Governor-General, in spite of the fact that it 


‘has not been agreed to by both Chambers ; but, if the Bill 


has not already been so passed, it must be laid before the 
other Chamber, and, if consented to by that Chamber in the 
form recommended by the Governor-General, will become 
an Act on the signification of his assent, or, if not so 


-Consented to, will, on his signature, become an Act.? 


Every such Act must, as soon as practicable after being. 


‘made, be laid before both Houses of Parliament. But 


it cannot have the force and effect of law until copies 


-of it have been laid before each House of Parliament for 


not less than eight days on which that House has sat, and, 
thereafter, until His Majesty in Council has signified his 


‘assent thereto, and that assent has been notified by the 


Governor-General. But if, in the opinion of the Governor- 


‘General, a state of emergency exists, he may direct that 
“any such Act will come into operation immediately, and 


thereupon it will have the force and effect of law, subject, 


‘however, to disallowance by His Majesty in Council.* 


The above provision has been inserted in the Act in 
order, in the words of the Joint Select Commit- 


Joint Select ; 

Comuiitee  tee,? 4 empower the Governor-General in 
on the Council to secure in all circumstances legislation 
-extraordi- } 


nary method Which is required for the discharge of his} 
+ ee responsibilities. The Committee, however, 

: advised* that’all Acts passed: in this (extra- 
-ordinary) manner should be laid before Patliament that it 
might be fully apprised of the position an@’ of the circum- 
‘stances which led to the exceptional, procedure. Butit is 


¥ 
2 Section 67B (1) of the Act. ? Section 67B (2) of the Act. 
* Report from the Joint Select Committee on the Government of 
India Bill, Clause 26. 
* Ibid. . 


pevery unlikely that Parliament will ever disapprove of an 
action taken by the Governor-General under the above 
Section, even if the latter may have acted most arbitrarily ; 
since, such disapproval may force his resignation—a 
situation which Parliament will not ordinarily like to face. 
“The first exercise of this extraordinary power by the 
Governor-General took place in September, 
presi 1922, in connection with the passing of the 
extra- , 
ordinary ‘Indian States Protection against Disaffection. 


iwisetion, Bill,’ popularly known as the Princes Protec- 
tion Bill.1 We need not enter here into the 
merits of the measure. © The Legislative Assembly refused 
leave for the introduction of the Bill. Thereupon the 
‘Governor-General certified that the passage of the Bill was 
essential for the interests of British India. It was then 
introduced into the Council of State with a recommenda- 
) tion from the Governor-General to pass it in the form in 
which it was presented. And it was so passed by the 
‘Council of State. The Bill then, on signature by the 
‘Governor-General, became an Act without the assent of the 
Assembly. The next occasion for the use of this power 4 
arose in connection with the passing of the Finance Bill of 
the year 1923.2 The Bill as first introduced into the 
Legislative Assembly contained a clause providing for an . 
increase in the salt duty from Re. 1-4-0 to Rs. 2-8-0 per 
maund. The Assembly, however, accepted an amendment 
in favour of the maintenance of the then rate of Re. 1-4-0 
per maund. The Finance Bill thus amended in respect of 
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1 India in 1922-23 by Dr. Rushbrook Williams, p. 284. A 

For details see the proceedings of the Indian Legislature ; se 
.also the pa et entitled The First Legislative Assembly prepared 
by the Director of Public Information, p. 10. 

2 India in 1922-23 by Dr. R. Williams, pp. 115-16 and 295; 
see also India’s Parliament at Delhi—Delhi Session, 1923, by the 
Director, Central Bureau of Information, pp. 37-40. For full details 
see proceedings of the Indian Legislature. ‘ 

' * 





the aie tax was carried by the Assembly. It then came up* 


in the form recommended by the Governor-General before 
the Council of State, with the salt duty doubled. It was. 
passed by the Council by a majority of twenty-eight votes. 
against ten. The Council thus reversed the decision of the 
Assembly regarding salt tax. The Bill was reintroduced 
| into the Assembly in the form in which it had been 
passed by the Council, with a recommendation by the 
Governor-General to pass it. But it was rejected by. the 
Assembly by fifty-eight votes against forty-seven. It was. 
then certified by the Governor-General and became an Act. 
The Finance Bill of the year 1924 was also passed 
into Act by ‘ certification ’ by the Governor-General.1. The 
Bill, -as recommended by the Governor-General, was 
rejected by the Assembly, but consented to by the Council 
this time also. 
It may be noted here that the ‘insertion of this em- 
| powering clause in the Act and its use in connection with 
the passing o e ‘Princes Protection Bill’ and the 
eSvinion Bill of the yearyl923, have done much, in the 
pinion of many responsible persons, to make the Reforms 
aaa 
The estimates of the annual expenditure and revenu 
Faded of the Governor-General in Council are. pla 
* Budget. before each Chamber of the Indian Legislatu 









as embodied in the statement are referred to as the Indian 
Budget. They are presented to each House on such day 
or days as the Governor-General appoints.* No member 
can make any proposal for the expenditure of ‘public 


Deth , March 28, 1924. The Gazette,of India (Extra.), 
ion 67A (1) of the Act. 
f 3 Septeniber 27, 1920 oo wrens Rule 43, — ‘The Gazette of India Sapa: (Pe 






in the form of astatement.2 These estimates! ~ 


‘ 


val 


by. 7 > = 4 4 *, nd 
. +See the Government of India’s Notification No. a deioamine 
Mage 31, 1924. a 
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aera, except on the recommendation of the Govéh.an 

™ General." (This apparent curtailmient of the rights of the hi 
‘non-official members is not peculiar to our Constitution 
-only. The House of Commons? in England ‘ will not 
receive any petition, or proceed upon any motion, for a 
‘grant or charge upon the public revenue unless recom- 
‘mended from the Crown.’ Such a restrictive clause is to be 
‘found in the Constitutions of self-governing Dominions 3 
Jike Canada, Australia and South Africa. Experience has 
proved that such a restriction is absolutely necessary 


“to prevent expenditure of public money on projects of 


local and, very often, of questionable importance, on the 
initiative of private members who, in most cases, to 
ensure their return at the next election, do everything they 
«an, regardless of consequences of their action to the | 
‘public treasury, to please their respective constituencies. 
‘Speaking about the Emglish system, President Lowell says 
that it has proved not only an invaluable_protection to the 
‘Treasury, but a bulwark for the authorityyof the Ministry.* 
Commenting on the relevant clause in British North 
“America Act, 1867, Prof. Egerton’ remarks that before 1840. — 
‘the proposals by private members'to make grants of public 
amoney had become a scandal and nuisance. The remedy 
$ to secure the previous recommendation of the Crown.: 

s a further extension of the principle just discussed, a 
“we find that when any motion is made demanding a grant 
for a definite object, no amendment is in order either to 
increase the grant or to alter its destination.® But, as 


a Section 67A (2) of the Act. 
2 Lowell, Government of England, vol. i, p. 279. 
*The British North America Act, 1867, Section 54. The 


~ Comm of Australia Constitution Act, 1900, Section. 56; 
“South Act, 1909, Section 62.. “ 
vd Fp The G of England, vol..i, 2 Pp: 2 apr ogg * 
- and Unions in the p. 136, note 2, * 


Sa 


6 i Indian io eae 48(2). The Casete of India (Extra.), 
September 27, & * 
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the 7~ Seen later, mndtlons may be moved at this stage to 
omit or reduce the grant.? . es 

We shall now consider the non-votable ” heats of ex- 
3 oe penditure. Section 67A(3) of the Act lays down 
Non-votable that the proposals of the Governor-General in 
eads ; gts : 
penditure. Council for the appropriation of public revenue 
pee relating to the following heads of expenditure 
shall not be submitted to the vote of the Legislative 
Assembly, and that they shall not be open to discussion 
by either Chamber at the time when the annual statement ~ 
is under consideration, unless the Governor-General other- 
wise directs ;— 

(1) interest and sinking fund charges on loans; 

(2) expenditure of which the amount is prescribed mr 
or under any law; 

(3) salaries and pensions of persons appointed by or. 
with the approval of His Majesty. or by the Secretary of4 
State in Council; 

(4) salaries of Chief Commissioners and Judicial 
Commissioners; and ‘ 

(5) expenditure classified by the order of the Governor- 
General in Council as 

(a) Ecclesiastical ; a 
(6) Political; and : # 
(c) Defence. “Ties 


The Governor-General is to decide whether any proposed” 





1The Indian Legislative Rule 48 (2). Zhe Gazette of indias 
(Extra.), September 27, 1920. 

In the financial year 1921-22, out of the total expenditure of y 
about Rs. 142°86 crores charged to revenue, only the sum of abott 
Rs. 18°02 crores was voted and the rest was non-voted expen 
If, however, the working expenses of the commercial expen 
of the Government of India and the capital expenditure thereon * 
during the year are ineluded, it is found that out of the total: 
diture of about Rs. 244 crores, about Rs. 118°7 crores were voted 
the rest non-voted.— Ide ‘Finance and Revenue Accounts of the 
a ‘Government of India for the yas 1921-22. : - 
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is decision is final.! : 
(rn proposals of the Government for the appropriation 
of revenue relating to the heads of expenditure other than 
those specified above are submitted to the vote of the: 
Assembly in the form of demands for grants,* From this 
it is evident that the Counci State has no_power to 
authorize expenditure, At first, under the Council of 
State ‘original Standing Order 70, the Council had not even 
‘ the power to discuss the Budget after it had been presented. 
te it. The Standing Order has since been altered and the 
Budget is now open to discussion by the Council. After 
the proposals have been so submitted to it, the Assembly 
' either assents or refuses its assent to any demand or 
reduces the amount referred to in any demand by a 
reduction of the whole grant.) 
Regarding the non-wotable heads of expenditure specified 
) above, the Joint Select Committee held that it 
eet al considered it necessary (as suggested to it by 
| expenditures, the Consolidated Fund charges* in the Imperial. 
English Parliament) to exempt certain charges of a 
_ Consoli- special or recurring nature, which had been set 
ape out in the (Government of India) Bill, e.g., the 
7 cost of defence, the debt charges, and certain 
+ salaries, from the process of being voted.5 But the 


— 


1 Section 67A(4) of the Act. 
® Section 67A(5) of the Act. 
3 Section 67A(6) of the Act. 
* These charges are ‘interest on the national debt, the Civil List 
or personal provision for the King, annuities for the royal family, 
certain pensions, and the salaries of tne judges, of the Comptroller 
& d Auditor-General, of the Speaker, and of a few officers of lesser 
ee. portance. ’— Lowell, Government ot England, vol. i, p. 120. 
*- 8 Joint Select ‘Committee’s Report, Clause 25. Note alse the 
», following :— 
‘> -* Phere isa further safeguard against irresponsible action by the- 
.. Legislature in the matter of supply—that* certain heads of expendi- 
" ‘ture are not to require an annual vote—in much the same way-as the 
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— does or does not relate to the above heads and 2 
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. suggested similarity is more apparent than real: there j 

, -one Fundamental difference between the Consolidated , 
«harges in England and the non-votable heads of expendi- ~ 
[nat of the Indian Budget.- The former ‘are payable by 





| 


-gtatute out of the Consolidated Fund, and hence’ do not 
require an annual vote of Parliament, or come before the 
_ «Committee of Supply.’’ We should note the expression \ 
“by statute.’ Now this statute is made by no other ; 
_althority than the British Parliament itself and can be 
» -amended or repealed to-morrow by the same body if it so 
desires. The authority to pay Consolidated Fund charges 
is given to the Government of England by permanent ‘t 
Acts * of Parliament, e.g., the Civil List Act, the National | 
Debt and Local Loans Act, 1887, etc. By ‘permanent Acts’ 4 
it is not to be understood that they are unalterable 
by Parliament.. The expression simply means that these 
Acts are not annually made. Parliament’s authority over ( 
-the distribution of-public money is as unlimited as it is 
Seawrtharpe oan a penny of revenue,’ says Prof.. 
Dicey,* ‘can be legally expended except under the authori- A 
“ty of some Act of Parliament.’ The position in India is 
-entirely different. Certain heads of expenditure have been 


[ made non-vot, not by any Act of the Indian Legislature, 
_but_by an Actof the Imperial Parliament; and unti 


Government of India Act is itself amended in respect of 
the relevant Section, they will continue to remain non- 

votable by the Legislative Assembly., Hence the anal * { 
.suggested by the Joint Select Committee appears to me 3 


¥ 


~be rather misleading. : 2 


- Consolidated Fund in this country.’—Lord Sinha’s spon ‘Yee 

the Pt saad of Lords; The Jndian Constitution by P.. Mukherjee, + 

~p. 582. 

“4 Lowell, Zhe Government of Englarid, vol. i, p. 284.- - Re aed 
® See Law of the Constitution, by Dr. A. V. Dicey (eighth edition), 


~p. 313. ‘ 
“3 Tbids ‘ ay 
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“ i. Giowa- January 26, 19227 Mr. P. P, Ginwala ye 


la’s resolu- non-European) moved a resolution in the Legis- . 
aoa-votable lative Assembly, requesting the Government of 
expendi- India to abolish the distinction between ‘votable’ 
and ‘ non-votable’ items in the Indian Budget,. 
and to submit the whole of the Budget to the vote of this 
Assembly.'. He held that under the Act the Governor- 
General had the discretion not only to submit all the pro- 
posals of the Government fér the appropriation of revenue. 
for discussion by the Assembly, but to submit them also 
to the vote of the Assembly. A most interesting debate * 
then followed. The resolution was, slightly amended 
-on a motion by Mr. F. McCarthy (Burma: European) who, 
by way of experiment, wanted to make it\effective only in 
respect of the coming Budget, i.e. the Budget for the year 


aati 2 








practically admitted in his reply that the wording of Section 


) 1922-23. Sir Malcolm Hailey (the then Finance Member) 


¥ 


67A (3) was somewhat ambiguous and stated that the f 
ambiguity could not be removed without a reference to the 
Law ‘Officers of the Crown. Though Sub-section\5)* of 
Section 67A of the Act, he pointed out, was clear Oy 
question of the votability of the excepted items, yet t 
“owas a real difficulty of interpretation, and the Government 
‘was consequently placing the matter before the Law 
Officers of the Crown. The Resolution as amended by 
. Mr. McCarthy was then adopted by the Assembly. On 
| Pebruary 28, 1922, Sir Malcolm Hailey stated, in reply to 
“a question, that te opinion of the Law Officers of the 






© See Legislative omg Debates, January 26, 1922, vol. ii, 
; 23; Official Report, p 


~ “8 Le ‘islative Assembly aah vol. ii, No, 23 of January 26, 1922. 


aE form of demands for grants.” 


ae he proposals of the Governor- General in Council fof the 
wf Picaoprintion of revenue or moneys relating to heads of expenditure 
“not specified in the above heads (i.e. items (1) to (5) on page 142) 
shall be submitted to the vote of the Legislative Amen in the 
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: { Crown had been received. In their view it was not compe- 
{ tent for the Governor-General to place on the vote subjec 
which were by the statute reserved from that vote.! 

Later on, on March 6, 1922, the President of »the 
Assembly announced? that he had received a message 
‘from the Governor-General to the effect that the heads of © 
expendilure® specified in Sub-section (3) of Section 67A of * 
*the Act would be open to discussion by the Legislative 
Assembly when the annual Financial statement would be 
rf under consideration. The Council of State too has since 
been allowed gp discuss those items during the considera- 
tion of the Financial statement. 

Under Sub-section (7).of Section 67A of the Act, the 

demands as voted by the Legislative Assembly — 

Ke tion are to be submitted to the Governor-General in 
er refused Council, who will, if he declares that he is| 
Soe. satisfied that any demand which has been. 
refused by the Assembly is essential to the discharge of his 
responsibilities, act as if it had been assented togetto tug . 

anding the withholding of such assent or the reduction 
Ce amount therein referred to, by the Legislative 
Assembly. In the current year (1924) when the demands 
for grants for'the Customs, Income-tax, Salt and Opium’ . 
Departments were rejected by the Assembly, they were- 
restored by the Governor-General in Council under this 
Sub-section.* 

Commenting on this Sub-section the Joint Select 
Committee stated 5 in its Report that it was not within the 











ag 1 Legislative Assembly Debates, vol. ii, No. 37 ; Official Report, : 
February 28, 1922, pp. 2625-29. 1: 
He® Jbid., vol. ii, Ne. 40; Official Report, March 6, 1922, po® 


2 See p. 142 ante. : 
-#Government of India Notification No. 996-F, Delhi, dated 

& March 28, 1924. Zhe Gazetle of India (Extra.), March 31, 1924. ~ ~~ 
5 Joint- Select Committee’s Report, Clause 25. 






“scheme of the Government of India Bili to intr 
»that stage any measure of responsible Government into the —_ 
central administration, and that a power must | 
ae Set be reserved to the Governor-General in Counci 
on ‘restora- of treating as sanctioned any expenditure which 
EO se Assembly might have refused to vote if} J 
he considered the expenditure to be necessary for the 
fulfilment of his responsibilities for the good governmen 
of the country. It should be understood from the 
beginning, it continued, that this power of the Governor- #@ 
General in Council was real, and that it Wags meant to be 
used if and when necessary. 

Under Sub-section (8) of 67A of the Act, the Governor- 
General can, notwithstanding anything stated above, ch 
authorize, in cases of emergency, such expenditure as may, 
in his opinion, be necessary for the safety or tranquillity of 
British India or any af its parts. 

It may be mentioned here that there are no such pro- Q 
Visions for the ‘restoration ’ and ‘authorization’ 

of grants_in the Constitutions! of Canada, 

Australia and the Union of South Africa as. are 

provided by Sub-sections # (7) and (8) of Section 

67A of the Government of taille Act. Let ns 
take, for instance, the Constitution gf Canada. 

Under it the Parliament of Canada can appropriate . 

its Consolidated Revenue Fund as it thinks fit, 

the only limitation on its power in this respect being that 
the Fund is permanently charged with its cost of collection, 
with the interest of the provincial debts, and with the salary | 
of the Governor-General, fixed at £10,000 subject to al 
alteration by the Parliament.* The last three payments 

33 € 
1 The British North America Act, 1867; The Commonwealth a 
Australia Act, 1900; the Union of South Africa Act, 1909. 


=< \ “* See p. 146 ‘and also the preceding paragraph. 
_. ° The British North America Act, 1867, Sections 103-6. 
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_ charge on the Fund. ae 
* {it will not be at all an exaggeration to sutenthat- in 
respect of the granting of _supplies ” as-in respect. 
ores ae of other affairs under the administration of the — 
Reforms and Government of India, the advance made by | 
oe the Montagu-Chelmsford Refofms upon the” 
j Minto-Morley Reforms! is, in essence, really | 
om insignificant? except in certain matters of form and 
b procedure. Both in respect of finance and administration, 
the Central Legislature of India to-day plays practically the 
same role of critic and adviser as*the Indian .Legislative — 
Council used to do under the Minto-Morley Reforms. — 
This, as we shall see, can also be stated of the Governors’ 
Legislative Councils, so far as the administration of the — 
‘ Reserved’ subjects is copcerned, 7. he 





& H 


4 

tSee the Indian Councils Act, 1909, and the Rules made | 

under. : 

4 ? As that acute observer, Sir Valentine Chirol, says, * The ect or ae 
1919, it is true, transfers to the Indian Legislature no dir or at 
complete statutory control over revenue and expenditure, 
powers are still vested in the Government of India to Beis ved 
the Assembly in cases of emergency and to enact supplies which it 
refuses if the Governor-General in Council certifies them to be 
essential to the peace, tranquillity, and interests of India’—/ndia Ol@ 
and New, P. 233. 
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‘CHAPTER XIV 


* POWERS OF THE PROVINCIAL LEGISLATIVE 
COUNCILS 


The Bndget of a Governor’s province—Financial powers of a 
Governor’s Legislative Council--Lord Lytton’s interpretation of the 
‘emergency clatise ' in Section 72D of the Act—Provision for case 
of failure to pass legislation in a Governor's Legislative Council— | 
The Joint Select Committee on extraordinary power of legislation-- | 
Powers of any local Legislative Council—Assent to Provincial 
Bills—Removal of doubts as to the validity of certain Indian laws. 


We shall first discuss the special powers of a Governofs 
Legislative Council before we deal with the general powers 
which every Provincial Legislative Council ! can exercise 

under the Government of India Act. 

) A statement of the estimated annual expenditure and 
revenue of a Governor’s province is presented 

: ee Peten to the local Legislative Council in each year on 
Governor's such day as the Governor appoints.? This is 
ee referred to as the provincial Budget. No 
motion for the appropriation of any provincial revenue can 
be made, except on the recommendation of the Governor 
eommunicated to the Council.* The proposals of the locai 
Government for the appropriation of provincial revenues 


‘except under the followin iture are + 
‘submitted to the vote of the Council in the form of demands 
for grants* :— 


~ (1) contributions payable by the local Government to 
the Governor-General in Council ; 


f : + Por instance; the islative Counci! of a Lieutenant-Governor 
4if there be amy) or ct a Chief Commissioner. 
** Section a (2) of the Act and the Provincial Legislative Rule 
~~ 25. The Gazette of india (Extra.), September 27, 1920. 
| ‘3 Section 72D (2) (c) of the Act. 
ae aes 72D (2) and (3) of the Act. — 
<3 AS 
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(3) nace of which the amount is prescribed by 
or under any law; 
(4) salaries and pensions of persons ianietat et or 
| with the approval of His Majesty or by the Secretary of 
_ State in Council ; and . 
(5) salaries of Judges of the High Court of the 
province and of the Advocate-General. 

The Council may at this stage assent, or refuse. its 

assent, to a demand, or may reduce the amount] 
foes sta referred to therein either by a reduction of the 
Governor's =whole grant or by the omission or reduction of 
sees any of the items of expenditure of which the grant 

is composed; but no motion will be in order 
either to increase or to alter the destination of a grant.! 

If any question arises whether any proposed expenditure 
is votable or not, the decision of the Governor thereon will 
be final. 

f If any demand relati a_Reserved subject is refused 
either in its entirety or partially, and if the Governor 
certifies that the expenditure provided for by the demand 
is essential to the discharge of his responsibility for the 
subject, the local Government has- power to act as if the 
demand had been granted * Under this provision of the 
Act, the Governor has, in respect of Reserved subjects, 

. power to restore, in the words of His Excellency Lord, 
Lytton,* the Governor of Bengal, every single grant in” 
the Budget, which has been rejected. With regard to 
Transferred subjects, however, he has no power, whatever 


1 Section 72D (2) and the Provincial Legislative Rule 30 (2). 

. The salary of the Minister has been treated as a separate question, 
see Cha ter XX1. ‘ 

* Section 72D (4) of the Act. 

* Section 72D (2) (a) of the Act. 

* Lord Lytton’s speech in the Bengal Legislative Council on March. 
18, 1924. Vide The Statesman (Dak edition), March 20, 1924: : 
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2 as 
is wishes: may be, to restore a single grant.!. Even if 


e@ may be temporarily in charge of the Transferred 
' Jdepartments, they do not thereby become, to quote His 
Excellency again, Reserved departments, and his power of 
certification does not apply to them.* This power of 
restoration _by certification has been rather frequently _ used 


Since the inauguration of the Reforms. This year (1924) 
the Governors of Bengal? and the Central Provinces * 
exercised this power in order to restore practically all thei 
Budget demands for Reserved subjects, which were 
rejected by their Legislative Councils. Commenting on 
this certification clause in the Government of India Bill, 
the Joint Select Committee 5 held that, where the Council 


* Lord Lytton’s speech in the Bengal Legislative Council on March 
18, 1924. Vide also His Excellency’s speech in reply to the 
address of the representatives: of the Indian Inspecting Officers, 
delivered on June 12, 1924. In the course of his speech His Excel- 
lency said :— 

‘If it were in my power to restore the amount by certificate I 
should not hesitate todoso. ... If the Legislative Council refuses 
any demand for a Transferred subject made by Government in its 
Budget, the Governor has no power to restore theamount. Education 
is a Transferred subject and so when the Council reduced the grant 

‘for the inspecting staff from Rs. 7,46,900 to Rs, 1,11,500 Government 
had no option but to reduce the staff to correspond with the 
reduction.’ 

2 Ibid. 

*Acommunique of the Finance Department of the Government 
of Bengal— Zhe Amrita Bazar Patrika, dated April 16, 1924. 

* Notification by the Financial Secretary, the Central Provinces, 
dated March 24, 1924—7he Stalesman, March 26, 1924. 

>The Joint Select Committee’s Report on Clause 11 of the 
Government of India Bill We may also note here the Committee's 
views regarding Transferred subjects :— 

‘In cases where the Conncil alter the provision for a Transferred 
subject, the Committee consider that the Governor would be 
justified, if so advised by his Ministers, in resubmitting the*provision 

* to the Council for a review of their former decision ; but they do DOte, 
sf, Seapets that any statutory prescription to that effect is required. 

he Committee made this recommendation probably because “M 

_the want of experience of the Provincial Legislative Couneils of f! «2 
parliamentary form of Government. But it appears to us that t 

| Tecommendation goes against the principle of ministerial responsibi- 

lity and is, if actually followed in practice, very likely to retard the 
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had’ aacea a provision for a Repaiven oul ee which the. 


Governor considered essential to the proper administration 


of the subject concerned, he would have a power of 


restoration. It wished it to be perfectly clear that Pre 
power was real and that its exercise should not be regarded ‘ 
as unusual or arbitrary ; unless the Governor had the right — 


to secure supply for those services for which he would 


remain responsible to Parliament, that responsibility could 


jmnot justly be fastened upon him. Herein then lies the 


_ justification of the ‘ restoration’ clause. Full ‘ Provincial » 


. 


~ elected councils are advisory only.’! The remedy lies 


Autonomy’ has not been granted by the Government of 
India Act. Under it the Governor acting with his Executive 
Councillors is. still responsible for the administration of 
subjects known as ‘ Reserved’, to the Government of India 
and ultimately to the British Parliament, “and not to the 
local Legislative Council. ’ And if he is to be held responsi- 
ble for the efficient administration of those subjects, he 
should be invested with power to act, if necessary, in 
opposition to the wishes of the Legislative Council] with 
respect to the granting of supplies for them. Complaints 
against the exercise of this power by any Governor are 





, 


aaa 


eee ae 


useless, since ‘in the sphere of the reserved powers the * ~ 


in an amendment of the Act itself. 


growth of a due sense of responsibility in many members of those Ss 


Councils. If the members of a Council, when voting against a 


. grant, have this in their minds, that their action, so far as the 


of a demand relating to a ‘Transferred subject, which has 


Poe 


particular grant is concerned, is final and will probably decide 
the fate of a particular Minister, they will seriously consider the 
question in all its aspects before they actually vote. - But if they 
know that their first vote in respect of a particular demand is not 


decisive for the financial year and will net necessarily cause the fall. 


of a Minister as he may advise the Governor to resubmit to the 


Council that very demand, they may, when the demand is made for ~ 
_ the first time, vote against it in a spirit of lightheartedness. Such 


is human nature. Nor do we find any necessity for the resubmissi 


simply altered, in view of the provision for supplementary gran 
+L. Curtis, 'Dyarchy, Introduction, p. xiv, para. 46, 
















Werte " , ae 
Sr ate F 4 —s iv . ee 


% POWERS OF THE LEGISLATIVE COUN 153 
POWERS 0) SUNGIES as 


Besides possessing the power of restoration as a 
ray above, the Governor can in cases of emergency 
totes authorize, under Proviso (4) to Section 72D (2) 
interpreta- of the Act, such expenditure as may be, in his 
opinion, necessary for the safety or tranquillity 
«lause’in of his province or for the carrying on of any 
the Act. department. The word ‘any’ is very signi- 
ficant here. It implies any department of 
Government, whether Reserved or Transferred. The con- 
struction which His Excellency the Governor of Bengal 
put upon the proviso is as follows ':—‘ This proviso is not 
limited ‘to Reserved subjects, and the power of authorizing 
expenditure may; therefore, be exercised in respect of any 
department of Government; but it is limited by the two 
considerations specified, namely, that the expenditure must 
necessary for the safety and tranquillity of the province, or 
for carrying on a department. Here again, I have certain 
powers within my discretion; but whereas in the case of 
Reserved subjects I have power to restore everything, in 
the case of Transferred subjects I can ‘‘ restore ’’ nothing, 
though I can “ authorize’’ expenditure within very strict 
Jimits.’ ‘I can’, His Excellency continued, ‘if I so. 
desire, authorize expenditure, for the carrying on of any 
‘department—that is to say, I can provide funds for all the 
Services, for all the departments and institutions of 
Government, such as. ... These institutions could -be 
provided, if Iso desire, with the salaries of their staff and 
the bare necessities of their existence, but nothing more. 
I could provide nothing for their expansion or improve- 
ment. It will not be in my power, whether I wish it or 
not, to do more than this. Government contributions to 
all aided institutions would at once lapse. No loans, no — 





Excellency’s h in the Bengal Legislative Council 
referred to. 77 ‘iene (Dak edition), March 20, 1924. 
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. which would justify me in over-riding it.’ 
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grants-in-aid, could be ‘‘ authorized’’ by me. . . . Govern- | 


ment aid to all local institutions would cease.’ While the 
Governor of Bengal could not under the Proviso authorize 
any grant-in-aid and the Government aids to all local 
institutions would accordingly cease if the Budget pro- 
posals of the Government were rejected 77 foto, the 
Governor of the Central Provinces authorized certain items * 
which were classed as new expenditures, but which were 
really commitments of the Government in accordance with 
practice, such, for instance, as grants to local bodies for 
general purposes. It seems from the above that the 
Governor of the Central Provinces put a more’ liberal 
interpretation upon the Proviso. This difference in the 
construction put upon the Proviso in question by the two 
Governors may presumably be due to the fact that the. 
interpretation of such vague expressions in the Proviso 
as ‘in cases of emergency’, ‘the safety or tranquillityy 4 
of the province ’, and ‘ for carrying on of any department ’, 
has been. left by the Act entirely to the discreticn of the 
Governor.” It may be stated, however, as a general 
principle that the less this emergency power is exercised 
in respect of the demands for the Transferred subjects, the 
more will the object of the Reforms be fulfilled. 


1 The Notification by the Financial Seeretary, Central-Provinces, 
already referred to above; The Statesman (Dak edition), Marcit 
26, 1924. 

* The Governor of Bengal is reported to have said in the course of 
his reply to the members of the deputation from the Inspecting 
Officers of the Education Department :— 

‘Proviso (6) was not intended by Parliament to enable a 
Governor to over-ride the decision of a Legihative Council in 

pect of a Transferred subject. The power therein conferred 
was intended to be used only in a genuine emergency where owing 
to special or unforeseen circumstances no money is otherwise 
available for the safety of the province or for carrying on a depart- 
ment. If the Legislative Council deliberately and after due 
consideration decide that. a school-inspecting staff under the . 


“Government is not necessary, however much I may disagree with » 


them or deplore their decision, I cannot call that an emergenes 
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- The Governor of a province can forbid ! the consideration 
of any Bill or any amendment to a Bill by his Legislative 
Council, by certifying that the Bill or a clause of it or 
the amendment will affect the safety or tranquillity of his. 
provittce or of a part of it or of another province. Of 
course, the determination of what constitutes a danger to: , 
the safety or tranquillity of a province is left to the 
discretion of the Governor himself. 

Let us now consider the extraordinary power of legisla- 


Provision 
for case of 
failure to 
pass legis- 
lation in a 
Governor's 
Legislative 
Council. 


subject. 


tion vested in the Governor by Section 72E. 
of the Act. If a Governor’s Legislative Council | 
refuses leave to introduce, or fails to pass in the) 
form recommended by the Governor, any Bill 
relating to a Reserved subject, the latter ‘may 
ce -ertify 2 that the passage of the Bill is essential ¢ 
for the discharge of his responsibility for the_ 


j 


Thereupon the Bill will, notwithstanding that it has. 


not been agreed to by the Council, become, on signature by 
the Governor, an’ Act of the local Legislature in the form 
as originally introduced or proposed to be introduced in 
the Council or, as the case may be, in the form recom- 
mended by the Governor.* 

The Governor migt send an authentic copy of every Act 
made in this way tothe Governor-General Who will have 
to reserve the Act for the signification of His Majesty’s. 


pleasure, 
until it has received the_< 


The Act cannot have theyerce and effect of law 





; CA ‘4 
and that assent has been notified by the Governor-General.* _ 
But for the awoidance of delay in case of an emergency, 

the Governor-General may, instead of reserving such Act, 
_— - 


1 Section 72D (4) of the Act. 
the Bengal Criminal Law Amendment Bill, 1925, leave to 


*e.g., 


Ra 


introduce which had been refused by the local Legislative ‘Council, 
was certified by the Governor under Section 72E of the Act. + 

chat 3% Section 72E (1) of the Act. 

“)  # Section 72E (2) of the Act. 





i signif his assent thereto, and thereupon the Act will have — 
the force of law, subject, however, to disallowance by His i 
* Majesty in Council." 4 

An Act made under this Section must, as soon as © 
possible, be laid before each House of Parliament, and an ~ 


— 


















Act which is required to be presented for His Majesty’s — 
assent, cannot be so presented until copies of it have been 
} laid before each House of Parliament ‘or not less. than’ 
eight days on which that House has sat.” 
TY ustification of the necessity of vesting in thes 
Governor such extraordinary power of legisla- — 
——e. tion, the Joint Select Committee stated 3 that, 
as the responsibility for legislation on Reserved 
‘ary power ~ Subjects would be with the Governor in Council, 
of legisias the Governor should be empowered to pass an 
tien, Act in respect of any Reserved subject, if he 
considered that the Act was necessary for the proper 
fulfilment of his responsibility to Parliament. The Com- 
2 mittee advised however that he should*not do so until 
_che had given every opportunity for the matter to be 
~ thoroughly discussed in the Legislative Council, and as a 
sensible man he should, of course, endeavour to carry the 
- Council with him in the matter by the strength of his case. 
But, it continued, if he found that that could not be so, 
- then he should have the power to proceed on his own res-. 
~ } ponsibility. Acts passed on his sole responsibility shouid | 
‘41 be reserved by the Governor-General for His Majesty’s 
ap pleasure, and be laid before Parliament. His Majesty i 
4would- ssarily be advised by the Secretary of State 
- for India, “and the responsibility for the advice to be given. 
a to His Majesty could only rest with the Secretary of State. 


Bs Section 72E (2) of the ae 

ay 72E (3) of the Act. 

* Report from the Joint Select Copuriit F Clie 8 13 ie the... 
ment, of India Bill. 








POWERS. OF LOCAL LEGISLATURES! 


_ Section 80A of the Act lays down :— 
_ The ‘local legislature of any province can, subject to: 


the provisions of the Act, make laws for the 


Powers of eon 
any locai Peace and good government of the territories. 


: eeaeaiative for the time being constituting that province. 


It may further, subject to what follows, repeal 
or alter, as to that province, any law made either before 
or after the’ commencement of the Act by any authority 
in British India other than itseif. It may not, however,. 
without the previous sanction of t of the Governor-General, 
make or take into consideration any law—  —_ 

(1) imposing or authorizing the imposition of any new = 
tax, unless the tax is one exempted from this proviso 
Rules made under the Act; # or 

(2) affecting the public debt of India, or the customs. 
duties, or any other tax or duty for the time being in force 
and imposed by the authority. of the Governor-General in 
Council for the general purposes of the Government of 
India, provided that the imposition or alteration of a tax 
under (1) above will not be deemed to affect any such tax 
or duty ; or 

(3) affecting t the discipline or maintenance of any part 
of His Majesty’s naval, military, or air forces ; or AEN 

(4) affecting the relations of the Government with 


a 


_ foreign princes: or states ; or i 
(5) regulating any Central * subject ; or s 


(6) regulating any provincial * subject which has been 


‘declared by RuleS.under the Act to be, either w aly By ot: 


partly, subject to icastotion by the Indian Legisl: ite, in 


WW 
1 Including the Legislative Counci! of a sen Govern 
(if any) or of a Chief Commissioner (e.g., « |, oorg). 
2 h é Taxes Rules, Appen, : E. %, 





‘ See the 
* Devol hedule I, Part 1. Appendix B. 4 
+ Ibid., part! dix B, me ; 


me 
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respect of any matter to which such declaration dpplics : 
or _ 


(7) affecting any power expressly reserved to the 
Governor-General in Council by any law for the time 
being in force; or — 

(8) altering or repealing the provisions of any ‘ig 
. .. which is declared by Rules made under the Act to, 
be a law which cannot be repealed or altered. by it 
without such previous sanction ; 1 or ¢ 

(9) altering or repealing any provision of an Act of the. 
Indian Legislature which, by its own provisions, may = 
tbe repealed or altered by the local legsnintine without 
such previous sanction. 

But an Act or a provision of an Act ai by a local 
legislature, and subsequently assented to by the Governcr- 
‘General in pursuance of the Government of Igtja Act, will 
not be deemed invalid by reason only of its requiring the 
previous sanction of the Governor-General under the Act.* 

Finally, the local legislature of any province has iiot 
power to make any law affecting any Act of Parliament.* 
As a further limitation upon the powers of the members of 
a local Legislative Council, it is laid down that it will not be 
lawful for any member of the Council to introduce, without 
the previous sanction of the Governor, Lieutenant-Governor 
-or Chief Commissioner, as the case may be, any measure 
affecting the public revenues of a province, or imposing 
f \j-any charge on those revenues.* This provision has*been 

inserted, probably with a view.to prevent the creation of a 

public charge on the initiative of private members and to 
» maintain the authority of the Executive over the distribution 

We covincia revenues unimpaired. But it cannot altogether 

1 See the Local Legisiature (Previous Sanction) R: 
2 i.e. the Government of India Act. * 
* Section 80A (4) of the Act. , 


: ae 80C of the Act. s 
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‘prevent the Council from forcing the hands of the 
Government by passing a resolution in favour of a certain 
kind of expenditure. 
le - A Bill passed by a local Legislative Council cannot® \ 
become law until it has received the assent of 
Deeent to the head! of the local Government as wellas of 


‘om the Governor-General? If either of them with- 
holds hi f Bill, it lapses? ‘Where 


the” Governor-General withholds his assent from a Bill duly 
assented to by the head of a local Government, he: must \ 

| Gnform the latter of his reason for such action.2. The head - 
of ‘a local Government may, instead of assenting to or 
withholding his assent from a Bill passed by his Legislative 
Council, return rip ties ens by the Council, either. 
in whole or in part, together With any amendments which 
he may recdfijmend,* or, in cases prescribed by Rules under 

the Act, may, and if the Rules so require, must reserve* it 
for the consideration of the Governor-General. A ‘reserved’ 
Bill, if assented to by the Governor-General within a period|“ 
of six months from the date of the reservation, becomes 
law on the publication of such assent. But if it fails to 
receive the assent of the Governor-General within-the, ™ 


period of si ‘ sit lapses, unless before the expiration 
of that period either— 


(1) it has been returned (with the consent of the 
Governor-General) by the head of the local Government 
for further consideration by the Council ; or 

(2) in the case of the Council not being in session, a 
notification has been published of an intention so to return _ 
the Bill at the beginning of the next session.5 





+ i.e. the Governor. Lieutenant-Governor or Chief: Commissio 
as the case may be. 


? Section 81 Act. wee 
* Section 8 Act. . 
* For the R: Bills Rules, see Appendix G. 


2 —_— 81A°(2) (e) of the Act : 








Removal! of 


consideration, may, if reaffirmed with or without amend-’ ; 
ment, be again presented to the head of the local 
Government.? : be 
Finally, His Majesty in Council has power to disallow — 
any Provincial Act even after it has been assented to by. 
the Governor-General; and if His Majesty in Council 
actually disallows any such Act it will cease to have any 
“effect from the date of the notification of such disdllowsaerts a 
by the head of the local Government.? 


VALIDITY OF INDIAN LAWS 





Section 84 of the Act provides for the removal of “a 
as tothe validity of certain laws. It lays down— 


doubts as that (I) a law made by any authority in British — 
beat rs India shall not be deemed invalid solely on 
ute account of any one or more of the followin,” 


Indian laws. y+easons :— 
(1).30 the case of an Act of the Indian Legislature or 


:a local legislature, because it affects the prerogative of 
‘ eel 





e case of any law, because the requisite 
proportion @f non-official members was not complete at- 
the date of its introduction into a legislative body or its 
enactme & 

(3) in the case of an Act of a local legislature, because, 
‘it confers on magistrates, who are also Justices of the 
Peace, the same jurisdiction over European British subjects — 
that = REE, by Acts duly made, could lawfully 


. 4It is not clear from the Act whether the head of the local 


_ Government should ‘reserve’ a Bill for the second time. The » 
“ Committee on Division of Functions recommended in its report 
(para. 36) that he should not be bound to reserve a second time 


_ those’ Bills in respect of which the reservation | — wae 
“Sery, but m pe so reserve them if he thought fe 


»*® Section 82 of the Act 3 3 = . 
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_sonfer on magistrates in the exercise of authority over» 
other British subjects in like cases ; 
that (II) a law made by any authority in British India and 
repugnant to any provision of the Government of India 4 
Act'or any other Act of Parliament must, to the extent off 4 
that repugnancy but not otherwise, be void ; and 
that (IIJ) nothing in the Government of India Act, 1919, or 
the Government of India Act, or in any Rules made there- 
under, shall be construed as diminishing in any respect the ‘N 
péwers of the India Legislature as laid down in Section! _ 
65 of the Act, and the validity of any Act of the Indian 
Legislature or any local Legislature must not be open to 
question in any legal proceedings on the ground that the 
Act affects a provincial subject, or a centrai subject, as the 
case may be, and the validity of any Act made by the 
Governor of a province must not be so open to question on 
the ground that it does not relate to a Reserved subject.? 


* See pages 133-34 ante. 

2 We may note the following in this connection :— 

‘It is our intention to reserve to the Government of India a general 
See eS ee for the discharge of all functions 
which it will have perform. It should be enabled nnder this 
..power to intervene in any province for the protection and enforce- 
“ment of the interests for which it is responsible ; to legislate on any 
provincial matter in respect of which uniformity of legislation is 
desirable either for the whole of India or for any two or more 
provinces. . . . We think that the Government of India must be the 
sole judge of the propriety of any legislation which it*may undertake 
under any one of these categories, and that its competence so to 
legislate shauld_not be open to challenge in the courts. ... There 
.are advantages in a statutory demarcation of powers such as is found 
in some federal constitutions, but we feel that if this is to leave the. ‘ 
validity of Acts to be challenged in the courts on the ground of ‘- 
their being in excess of the powers of the particular legislature by 
which they are passed, we should be subjecting every Government 
in the country to an almost intolerable harrassment. Moreover, in 
India where the central Government must retain large responsibili- 
ties, as for defence and law and order, a Mapes | limitation upon 
its 1 ive functions may be inexpedient. . . . We think therefore 
that y be better, insiead of attempting ‘to bar the legislative ~ 
power of | the Government cf India in certain spheres of provincial». 
basing ‘leave it to be sottted as a matter of constitutional — ny 


i 
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“tion of subjects, in relation to the functions of Government, 
as central and provincial, and also for the transfer, from 
among thé provincial subjects, of subjects. (to be referred 
to as ‘ Transferred subjects’) to the administration of the 





ne Government of India Act provides fide the classitigiiens 


Governor acting with Ministers. Nevertheless, as we have _ 


tee 
Fe ‘established before,'_ our Constitution is not yet federal]. 
- In a completely developed federal constitution like that’ of 


the United States of America, the Courts act as the . 
‘ interpreters of the Constitution ** and as the guardians of. . 


the rights and privilegés of the national Government as 
well as of the component States of the Union. Our 
_Constitution being still ‘ unitarian’ in character, Section 84 
7 vt the Act above provides against the intertérence by a 
a particular matter does or does not relate to a provincial, 
subject. The Section also provides against similar inter- 
ference in the decision of a question as to whether a certain 


matter_relates to a Reserved or to a Trafisferred subject. 
The decision of such controversial mattets has been left 


J by the Act to the Executive, lest the course of administra- 
tion should be held up in any way. Under the Devolution 


i” 


” 


( 


Ruies if any doubt arises as to— 3 he 


(1) whether a particular matter does or doés not relate 
to a provincial subject, the decision of the Governor-General 
in Council théreon will be final; 4 or 

* (2) whether any matter relates toa R subject - 
or to a Transferred subject, the decision of the Governor - 
ethereon will be final.* —_ 


_ 


practice thatgthe central Government will not interfere in provincial 
matters unless the interests for which it is itself responsible are 
directly affected. ’— Zhe Montagu-Chelmsford Report, para. 212; see 
also para. 239 of the Report. : 
. 1 pages 6-9 ante. 

'? Dicey, Law of the Constitution (eighth edition), p, 140. 

* Devolution Rule 4. 

* Ibid., Rule 7. 
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CHAPTER XV 





PROCEDURE IN THE INDIAN LEGISLATURE 


} Rules and Standing Orders for regulating business in Indian 
jegislatures—Summoning of the Legislative Assembly and the 
Coenncil of State—Prorogation—Adjournment—Time of meetings— 
Quorum—Language in the Indian Legislature—Motions— Voting— 
Repetition of motions—Rules as to amendments—Decision of points 
of order—Power to order withdrawal—Admission of strangers— 
Closure—Arrangement of business—List of business —Questions-4iil 
Subject-matter of questions—Form and contents of questions— 
Motions for adjournment for purposes of debate— Resolutions— Form 
and contents of resolutions— Their effect. 


There must be in every deliberative assembly some rules 
« for the conduct of its business, for the preservation of order 
within it and forthe prevention of waste of its time. If 
every member of such an assembly were free to do what- 
ever he liked, the assembly would soon cease to be a 
| gpeaceful law-making body and would lapsg into a state of 
disorder and confusion. As Dr. Leacock! says, ‘any large 
gathering which acts at haphazard and without formal rules 
is liable to become a mere babel of tongues# Generally ~ 
speaking, every such assembly adopts its own rules of# 
procedure. Not to speak of the legislatures of independent — 
caniitries, the Parliaments of the self-governing dominions 
like Australia and the Union of South Africa have power 
*to make rules and orders with respect to the*order and 
conduct of their business and proceedings.’ The position” 
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“THE INDIAN CONSTITUTION 





in ia is somewhat different. The Government of India” 


‘ Act has authorized Rules and Standing Orders 
peme’ to be made for regulating the course of business. 
Orders for and for the preservation of order in the two. 


Posae, Chambers of the Indian Legislature and in 


Indian Governors’ Legislative Councils.‘ Accordingly, 
= Rules have been made by the Governor-General 


in Council with the sanction of the Secretary of 
State in Council in the form approved by both Houses of 
- Parliament. This is the procedure provided by the Act 
for making such Rules. These Rules cannot be repealed 
or altered by the Indian Legislature or by any lccal legis- 
Jature.? The first Standing Orders have been -made, as 
provided by the Act,* by the Governor-General in Council 
in the case of the Indian Legislature and by the Governor 
in Council in the case of a local legislature; they may,. 
unlike the Rules, be altered by the legislative body to. 
which they relate with the consent of the Governor-General 
or the Governor, as the case may be. If any Standing 
Order is repugnant to the provisions of any Rules made 
under the Act, it must, to the extent of that repugnancy, 
be void.5 
Let us first digeuss the procedure of business in the two 
Chambers of the Indian Legislature before we pass on to 
Governors’ Legislative Councils. 
= 


PROCEDURE IN THE INDIAN LEGISLATURE 


The Governor-General appoints by notification the date: 
and place for a session of each Chamber of the Indian 
. 


1 Sections 67 (1) and 72D (5) of the Act. 
* Government of India Notifications Nos. 121-29, islative 
Department ; The Gazette of India (Extra.), September nse. 
3 Section 129A(1) of the Act. - e 
* Sections 67 (6) and 72D (7) of the Act. 
'S Ibid. 
ee 
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Legislature.1 The Secretary * of each Chamber i : 
F summons to every member thereof for the date 


Summoning and place thus appointed? After the com-_ 


of the 


Assembly mencement of a sessicn, each House sits on 
— such days as its President, having regard to 


the state of its business, directs from time to 
time.* A session of either House is brought to,a close by 
prorogation which is effected by the Governor- 

— Genetal by notification or otherwise.’ On the 
termination of a session by prorogation all 

pending notices lapse, and fresh notices must be given for 
the next session.® But Bills which have already been 
introduced are carried over to the pending list of business of 
the next session and begin their progress again at the point 
they have already reached.” Thus the Indian practice avoids 
that unfortunate necessity of the ‘slaughter of the inno- 
-cents,’® which is generally the effect of a prorogation of a 
session of Parliament in England) But if the member in 
‘charge of a Bill makes no motion with regard to it during 
two complete sessions, it will lapse unless the House, in 
which the Bill has been introduced, makes, on a motion -by 
that member -in the next session, a special order for its 
: continuance. A meeting of each House is 
sinew adjourned by its President.!° An adjournment 
a only suspends the transaction of current business. 


1 Section 63D (2) of the Act and the Legislative Assembly and the 
Wouncil of State Standing Order 3 (1). 

* The Secretary and his assistants are appointed by the Governor- 
General and hold office during his pleasure. 

® The Legislative Assembly and the Council of State Standing 
Order 3 (2). 

* /bid., 3 (3). ” 

5 Section 63D (2) of the Act. 

°L. AvandC.S.S.0 4 (1). 

7 [bi (2). 

s , Government of England, vol. i, p 247. 

*L. A. and C. S. 5S. O, 4 (Proviso). 

2° Section 63D (3) of the Act. 
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- Ordinarily, each Chamber meets at 11 a.m. and | 

ines, sits till 4 p.m., unless the Governor-Generai * 
otherwise directs." 

The presence of at least tient dive members is neces- 


sary to constitute a quorum in the case of the 
pene. Legislative Assembly, and of at least fifteem 
members, in the case of the Council of State.* Neither . 
House clin transact any business unless there is a quorum 
in it. If the President of either House ascertains, on a 


-count at any time during a meeting, that a quorum is not 


present, he must adjourn the House until the next day 

of sitting.* The members of each House must — 

ee sit in such order as its President may direct.* 

A member desiring to make any -observation 

on any matter before the House must speak from his. 

onbiiis to place, rise when he speaks, and address the 

rise when  Pr@sident. Whenever the President rises, any 

speaking. ber speaking must resume his seat.5 If, 

for the purposes of explanation during a discussion . or 

for any other sufficient reason, any member. has. 

oe oceasion to ask a question of another member 

on any matter then-under the consideratiom 

of the House, he must ask the question through be" 
resident. © 

The business of each Chamber of the Indian Legislature 

is to be transacted in English;/but the President: 

a thereof may permit any of its members un- 


Legistature. @cquainted with English to address the Chama 
; in a vernacular language.’ 


1 The Legislative Assembly Standing Order 6 and the Council of 
State Standing Order 5. : 

® Indian Legislative Rule 13. 

SL. A.S. O. 25 and-C. S.S. 0. 24... - 

* Ibid., 26 and ibid., 25. 5 [bid., 27 and ibid, 26. 

® Ibid., 28 and ibid., 27. : 

7 Indian Legislative Rule 14- 

. wR 
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it any matter requires the decision of either House, St) 


it must be brought forward by means of a 
question put by.the President on a motion 
proposed by a member.' All questions are determined by 
a majority of votes of the members present other than the 
person presiding, who, however, has and must exercise a 
casting vote in the case of an equality of votes. * 
Votes are taken by voices or division.’ The 
procedure adopted is as follows : When the President states 
the question to be voted upon, those members who aré 
in favour of it say-‘ aye’ and those against, say ‘no’. 
According to the apparent preponderance of yv@ices he 
declares whether the ‘ayes’ or ‘noes’ ‘have it’. If, 


Motions. 


‘Voting. 


however, his opinion is challenged and a division is wanted - 


by any member, he orders a division. The result of the 
division is then announced by the President and 

— _ is not open to further challenge.* A motion 
in either House must not raise a question sub- 
stantially identical with one on which the House has given 
a decision in the same session.> An amendment 

Rules asto must be relevant to, and within the scope of, 
—— the motion to which it is moved.* It is net in 
order if it has merely the effect of a nediave 

vote.’ Besides, an amendment on a question must 9 


Legislative Assembly Standing Order 30 (1) and Council of — 


State Standing Order 29 (1).—e.g. 
‘Mr. President : The question is : p 
‘ That the clause, as amended, do stand part of the Bill. 
The motion then is either adopted or negatived. 


* Section 63D (4) of the Act. * 


* Legislative Assembly Standing Order 30(2) and Council of 
State Standing Order 29 (2). Votes must be taken by division if 
any member so desires. This is the case also in Bengal. 

L. A. S.O. 30 (3) and C. S. 8. ©. 29(3). Vide Zhe Bengal 
Legislative Council Manual, 1921, p. 219. for pe method of taking 
votes by division in Bengal. 


SL. A.S.O. 31 and C. 8. 5S. O. 30. &: 


© [bid., 33 and ibid., 32, 
7 Ibid. siti 
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’ inconsistent with a previous decision a. same question s 

* at the same stage of any Bill or other matter.’ The 

President can refuse to put an amendment which ‘he 
considers frivolous.* 

After the member who makes a motion has finished his 

* speech, other members may speak to it in such order as 

the President may call upon them.? Except in the exercise 

of aright of reply or as otherwise provided by the Rules 

or Standing Orders, no member can speak more than once 

‘to any motion.* But, with the permission of the President, 

he may offer a personal explanation which will not raise. 

any debatable issue.* If a motion is moved by a non- 

official member, the Member of the Government to ‘whose 

department the motion relates has the right of speaking 

(whether he has previously spoken in the debate or not), 

after the mover has replied.© ‘The President of either 

House may address the House before submitting a 
question to its vote.” 

», . All points of order are decided by the President and his 

decision is final.6 A membéf may at any time 

ciel submit a point of order for his decision, but in 

order. doing so he must confine himself to stating the 
point only.® 

It is the duty of the President of either House to 

fv preserve order.!° He has all the powers necessary for the 

purpose of enforcing his decisions on all points of order.?4 


1 Legislative Assembly Standing Order33 and Council of State 
Standing Order 32. 

® Ibid. 

‘'L. A. S..O. 32 and C. S.'S.,O. 31. 

* lbid. 

5 Ibid. ’ 

® Lbid. 

7 Ibids 

* Indian Legislative Rule 15. 


— oe 
o ndian islative Rule 17 (1). 
Gj Lbid. 
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He may direct altdbember whose conduct is in his opinion 
grossly disorderly to withdraw immediately 
— to from the House to which he belongs, and any 
withdrawal, Member so directed to withdraw must do so 
forthwith and must absent himself during the 
remainder of the day’s meeting. If a member is ordered 
to. withdraw a second time in the same session, he may be 
directed by the President to absent himself from the meet- 
ings of the House for any period not longer than the 
remainder of the session, and such direction must be 
obeyed.*. The President of either House may, in the case 
of grave disorder, suspend its sitting for a time fixed by 
him.* 
The admission of visitors, representatives of the Press 
and officials to each Chamber during its sittings 
Admission 
of strangers. 18 regulated in accordance with orders made by 
hy the President thereof with the approval of the 
\) Governor-General.4 The President may, whenever he 
thinks fit, order the visitors’ or Press gallery in it to be 
cleared. 5 é 
President Lowell says that almost all great legislative 
bodies at the present day have been forced to 
adopt some method of cutting off debate, and” 
bringing matters under discussion to a decisive vote.® 
They have been driven, he continues, to do so partly as a 
defence against wilful obstruction by minorities, and partly 
as a means of getting through their work.?,/ The mode of 
procedure adopted to achieve this end is known as closure. 
Recourse to this process is had in the Indian Legislature 
(as well as in our local legislatures). When a motion is 


{ 


Closure. 





i Indian Legislative Rule 17 (2). 
* Ibid. * Indian Legislative Rule 17 (3). 
* Legislative Assembly Standing Order 35 and Council of State 


Standing Order 34, 
f 5 /bid., 36 and ibid... 35. 
2 Lowell, Government of England, vol. i, p. 292. 7 Ibid. 
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under discussion in either House, 4 


rights of reasonable debate, the motion ‘ that the question 


>mber may move 
‘that the question be now put’, and, unless it appears to” 

_ the President that the request is an abuse of the Rules or 
Standing Orders of the House, or an infringement of the | 


‘wy 


be now put’ must be put forthwith without amendment or 


debate.! If such a motion is.carried, the original motion, 


the debate on which has thus been terminated, is to be put . 


without further amendment or debate. But in the case 
of a motion relating to an official® Bill, the Member 
in charge of the Bill may request the President to put the 
question, and unless it appears to the President that the 


request is an abuse of the Rules or Standing Orders of the | 
House, or an infringement of the rights of reasonable’ 
debate, the question must be put.’ A closure may be’ 


moved at the conclusion of a speech, or while a member is: 
addressing the House. 


It need not, perhaps, be pointed out that the discretion 


{ 


left to the Chair as to when a motion for the closure should. — 
be allowed is a great safeguard against the infringement . 


of the rights of minorities. To no small extent does the 

proper consideration of a question depend upon an impartial 
* €xercise of this discretion ; since, the House itself will seldom 

reject a closure motion if it gets a chance to vote upon it. 


e The Governor-General, after considering the state of 
re business of each House, allots, at the beginning 
a of each session, as many days as are in his 


business. opinion compatible with the public interests for 
es business of non-official members in the 


House. € may, from time to time during the session, 





‘ Legislative Assembly Standing Order 34 and Council of State 
be Standing Order 33. 
e ..* And also in the case of a motion relating to a Bill relating to a 


ed subject in a provincial eee 
*L.A.S. O. 34 and C. S. 8. 0. 33 
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alter such allot Non-official business has precedence 


on those days. At all other times Government business. 


* 


has precedence.* a 
At times when the Government business has percedenc®, 
the Secretary of each House arranges that business in such 
orderas the Governor-General in Council may direct.* 
The order in which non-official Bills and resolutions 
should be taken up for consideration by either House 
is determined by ballot held in the presence of the 
Secretary of the House.* Any member may attend at the 
time of the ballot if he wishes to do so.* Bills introduced. 
by non-official members, which have reached certain stages 
in their progress, are arranged in such order as to give 
priority to the Bills which are most advanced.5 The 
relative precedence of the other non-official Bills which have 
been introduced, but which have not yet reached those 
stages, is determined by ballot.6 If, however, any such 
Bills stand over from the last session, they will have 
priority in the order of their date of introduction.” 
A list of business for each day is prepared by the 
Secretary of each House, and a copy of ‘it is 
List of : 8 me 
business. | given to every member.* Except as otherwise 
provided “in the Rules or Standing Orders, 
business other than that included in the list is to be tratgac 
ted at any meeting without the permission of the President.” 
Any business not disposed of on the day is to stand over 
till the next day of the session available for the business 


of the class to which it belongs, or till such other day in 


1 Indian Legislative Rule 6. 

* Legislative Assembly Standing Order 7 and Council of State 
Standing Order 6. 

* [bid * /bid., Schedule 1. 







| 


| 


*L. A. S. 0. 7and C. S. 8. 0.6. ¢: 
saat. oti 

7 Ibid. , 

®*L. ALS. O. 8 and C. S. 38. O. 7. * 


® Ibid. 
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the session so available as the member in charge may 
desire. Every notice required by the Rules cr Standing 
Orders of either House must be given in writing addressed 
to the Secretary.2. It is the duty of the Secretary to 
Birculate to each member of the House a copy of every 
notice or other paper which is required to be made available 
for the use of members.* 

We have hitherto confined ourselves to the statement of 
the general rules of procedure in the two Chambers of 
the Indian Legislature. We shall now attempt to show 
how the Legislature criticizes and controls the actions of 
the Central Government by means of questions and dis- 
cussions, how it makes laws, and, lastly, how it. grants 
supplies to that Government to enable it to meet some of 
its expenditures. 

The first hour of every meeting of either Chamber is 


available for the asking and answering of}, 


‘ra questions.*7 Any member may address a question 


to any Member of the Government for the purpose of 
obtaining information on a matter of public concern within 
the special cognizance of the latter.5 The question must 
relate to the public affairs with which the latter is, officially 
connected, or to a matter of administration for which he is 
responsible.© A question addressed to a non-official 
member must relate to some Bill, resolution or other 
matter connected with the business of the Chamber, for 
which he is responsible.?_ The right of asking questions 
was first conceded by the Indian Councils Act, 1892. This 
right was enlarged by the Indian Councils Act, 1909, by 
allowing the member who put the original question to ask 


* Legislative Assembly: Standing Order 9 and Council of State 


. ® Standing Order 8. 
I *L. A. S.O. 11 and C. S. 8S. O. 10. ° Jbid., 12 and ibid., 11. 
* Jbid., 10 and 7éid., 9. * Indian Legislative Rule 8. 


*L. A.S. 0. 14andC. S. . ©. 13. 
7 Ibid. 
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a supplementary one. Under the existing Rules, unless the , 
President, with the consent of the Government Member 
whose department is concerned, otherwise directs, not less 
than ten clear days’ notice of a question must be given.? 
This enables the Member to prepare his answer. In the 
British House of Commons one day’s notice is sufficient 
except in special cases.” The President may, within the 
period of notice, disallow any question or any part of it on 
the ground that it relates to a matter which is not primarily 
the concern of the Governor-General in Council]. 
MONo question can be asked with regard to any of the 
following subjects,* namely :— 

——. . (1) any matter affecting the relations of His 
questions. | Majesty’s Government, or of the Governor- 

7 General in Council, with lori foreign State ; : 


) sorexoine authorities with any “Prince or Chief under the 
suzerainty of His Majesty, or relating to the affairs of any 
such Prince or Chief or to the administration of the 
territory of any such Prince or Chief; and 
(3) any matter which is under adjudication by a Court 
of Law having jurisdiction in any part of His Majesty’s 
Dominions. 

If any doubt arises whether any question does or does 
not come within these restrictions, the decision of the 
Governor-General thereon is final. 

In matters which are or have been the subject of 

controversy between the Governor-General in 
Form and Council andthe Secretary of State gr a local 
a pa Government, no question can be asked except 
5 as to matters of fact, and the answer must be 


1 Legislative Assembly Standing Orders 13 and Council of State a. 
Standing Orders 22. 

2 Ibert, Parliament, p. 112. 

3 Indian Legislative dale vs 

* lbid., 8. 
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«confined to a statement of facts. A question cannot bring 4 
in any name or statement not strictly necessary to make it 
intelligible ;2 nor should it contain arguments, inferences,. 
ironical expressions or defamatory statements, or ask for 

Qpevression of opinion or the solution of a hypothetical 

proposition.* Nor can any question be asked regarding | 

the character or conduct of any person except in his official © 
or public capacity.* If a question contains a statement by 

the member himself, he must make himself responsible for | 
the accuracy of the statement.* Finally, it must not be of 
excessive length. The President of either House is tog 

decide whether any question is admissible or not under the 4 
Rules or Standing Orders of the House.? He may disallow 
any question if, in his’ opinion, it is an abuse of the right 

of questioning or calculated to obstruct or prejudicially 

affect the procedure of the House.® 
If a question, the notice of which has been given, is not ‘ 
put or the member in whose name it stands is absent, the 

President, at the request of the member to whom jit has 

been addressed, may direct that the answer to it be wgiven ° 
on the ground of public interest.2 On the same ground an 
answer to a guestion may be declined. Questions must be 
put and answers given in such manner as the President 
may determine.'° 


wd 


‘ Indian Legislative Rule 9; see also in this connection a statement —* 
by the President of the Assembly in /ndia’s Parliament, vo). ii, 
Part 1, pp. 5-8. 

* Legislative Assembly Standing Order 15 and Council of State 


Standing Order 14. . 
* (bid. * Ibid. * Ibid. 
sy A.S. O. 15 and C. S. S. O. 14, 7 fétd., 16 and tbid., 15. 
8 Lbid. ® Ibid., 19 and ibid., 18. 


1° /bid., 18 and ibid., 17. 
The procedure in the Assembly is as follows :— 

Any member who desires an oral answer must place a star 
against his question when he gives notice of it. If any question is . 
. not so marked with a star, it is not answered orally, but-is.printed, ~ 

with its answer, in the official report of the business of the day. | 
* Supplementary questions, therefore, cannot arise out of the — 
z ee * . 


ne é 7. 


* 
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Any member may put a supplementary question for the 
purpose of further elucidating any matter of fact regarding 
which an answer has been given;' but the President may 
disallow any supplementary question if, in his opinion, i 
infringes the Rules relating to the subject-matter i 
questions.” In the case of a supplementary question, the 

“nember to whom it is addressed may demand previous 
notice ‘that. a proper answer may be given.’ No 
discussion is permitted in respect of any question or of 
any answer given to a question,* and in this respect 

, the Indian practice differs from the French custom of 
“interpellations ’. 

As Mr. Lowell* points out in another connection, 
questions may be asked from various motives : sometimes 
they are asked by a member simply to obtain information ; 
ssometimes to draw public attention to a grievance ; some- 

Pines to embarrass the Government ; and sometimes with a 
view to show ‘to his constituents the attention which he 
devotes to public affairs and to their special interests.’ 
Though the right to ask questions is liable to abuse and 
its exercise may sometimes cause unnecessary waste of 
time, the usefulness. of this right, however, cannot be 
questioned. What Sir Courtenay Ilbert® says in connection 
with the English custom of questioning is no less applicable 
to the Indian practice. According to him, ‘there is no 


answers to unstarred questions ’.—Statement by the President of the 
Assembly on ‘ procedure in regard to question and answer’ ; vide 
India’s Parliament, vol. ii, Part J, p. 7. F 
(In the Bengal Legislative Council, questions marked with 
asterisks are answered orally. Answers to unstarred questions are 
printed and laid on the table, and copies thereof are furnished to the 
« ‘questioners.) 
~-* Indian Legislative Rule 10; see also foot-note 10, p. 174 ante. 
® Ibid. See pages 173-74 ante. 
* Legislative Assembly Standing Order 20 and Council of State 
Standing Order 19. * 
‘ _ * Lowel, Government of England, vol. i, p. 332. 
' SIibert, Parliament, p. 113. 
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more valuable safeguard against maladministration, no. 
more effective method of bringing the search-light of 
criticism to bear on the action or inaction of the executive 
overnment and its subordinates. A minister has to be 
Be vcantty asking himself, not merely whether his proceed- 
ings and the proceedings of those for whom he is 
h_responsible are legally or technically defensible, but what - 
kind of answer he can give if questioned-about them in the 
house (of commons or lords), and how that answer will 
be received’. 
While asking questions in itself aflords no opportunity 
for passing judgment upon the actions of the 


pve Government, a ‘motion for adjournment,’ on 
ment for , the other hand, furnishes a means by which any 
—. act or omission by any department of the 


Government may be criticized and even censured. 
A member of either House may move, with the consent 
of the President, a motion for the adjournment of the 
House for the purpose of discussing a defimte matter of 
urgent public importance.t Leave to make such a motion 
ean be asked for after questions have been disposed of and 
before the list of business for the day is taken up for 
consideration. The member asking for such leave must, 
before the commencement of the sitting of the day, leave 
with the Secretary of the House a written statement of the 
matter he proposes to discuss.* 

This right to move an adjournment of either House is. 
subject, however, to the,following restrictions,* namely :— 
(1) not more than one such motien can be made 

at the same sitting of the House; 


at 


1 Indian Legislative Rule 11 
® Legislative Assembly Standing Order 2] and Council of State 
~ Standing Order 20. 
: SL. A. S. O. 22 and C. S. S. O. 21. 
oF *Indian Legislative Rule 12. 
et 
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(2) not more than one matter can be discussed on the 
same motion, and the motion itself must be restricted to a 
specific matter of recent occurrence ; 

(3) the motion must not revive discussion ona ais 
which has been considered in the same session ; 

(4) the motion must not anticipate a matter 4 
appointed for consideration, or in reference to whicha 
notice of motion has been previously given; and 

(5) the motion must not deal with a subject on which a 
resolution could not be moved. 

In the British House of Commons the Speaker may 
decline to submit a motion for adjournment to the House 
if, in his opinion, the subject to be brought forward is not 
definite, urgent, or of public importance.! Such power is 
also vested in the President of either Chamber of the 
Indian Legislature. He too must first be satisfied about 
the definiteness,? urgency * and public importance of the 
subject to be discussed on a motion for an adjournment 
before he will agree to submit the motion to the Cham 
If, however, he is of opinion that the matter proposed Ao 
be discussed is in order, he reads the statement previofisly 
supplied to the Secretary to the Chamber and asks if 
the member desiring the adjournment has the leave of the 
Chamber to move the adjournment. If the leave is given 
unanimously, or if, when the President, in the case of an 
objection, requests those members who are in favour of 
leave being granted to rise in their places, not less than 
twenty-five members in the case of the Assembly and not 
less than fifteen in the case of the Council of State rise 
accordingly, the President declares that leave is granted 


*May, Parliamentary Practice, p. 227. 
* See the President’s Ruling in the Assembly, January 10, 1922; 
Legislative Assembly Debates, yol. ii, No. 13, p. 1453. 
* ® Legislative Assembly Debates, March 14, 1922 ; pp. 3016 and 
3017. 
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and that the motion will be taken up at 4 p.m. or darllen 
should the business of the Chamber terminate at an earlier 
hour. If, however, less than the minimum number in each 
case rise, the President informs the member that leave has 
not been granted.2 On a motion to adjourn for the 
purpose of discussing a definite matter of urgent public 
importance the only question that may be put is ‘ That the, 
Assembly, or the Council, do now adjourn.’* If this motion 
is carried, it amounts, according to constitutional practice, 
to a vote of censure* upon the Government. If, however, 
the debate is not concluded by 6 p.m, it must automatically 
terminate and no question can be put, No member can” 
speak during the debate for more than fifteen.minutes. 

The Governor-General may disallow any such motion 
for adjournment as has just been described, on the ground 
that it cannot be moved without. detriment. to the public 
interest or on the ground that it relates to a matter which: 
is not primarily his concern.® -_ 

As the procedure to be followed in the case of a motion 
for adjournment is rather difficult of clear comprehension, 
we propose to describe below, by way of illustration, a 
typical case taken from the proceedings’ of the Legisla- 
tive Assembly, dated March 28, 1922 :— 

Mr. K. B. L. Agnihotri (Central Provinces Hindi Divk 
sion: non-Muhammadan): Sir, I rise to ask for your leave 


ft Legislative Assembly Proceedings, pp. 3791-92. See also The 
Gazette of india, October 7, 1922, part 1, p. 1210. 

® Legislative Assembly Standing Order 23 and Council of State) 
Standing Order 22. 

3 Jbid., 24 and ibid., 23. Note.—Im-the case of the Council of. 


State, the words ‘by 6 p-m.’ shas been replaced by ‘ within 2 


hours.’ 
* Of course, it depends upon the object of a motion for an adjourn- 


ment and on the bn oer made in vonnection therewith. 
*L. A. S, O. 2 aC. S. 8.0. 23. 
® Indian Legislative Rule 2 (2), 
? Legislative Assembly Debates (on March 28, 1922), pp 3790 and? 
3791 and 3834-39. 
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for tee an adjournment of the business of the Assembly 
[ to-day for the purpose of discussing a definite matter of 
; urgent public importance, namely, the conduct of the 
“Deputy Commissioner of Delhi in prohibiting a public open 
air meeting which was to have been held on the 23rd of . 
March, 1922, to consider the Khilafat question, etc. . . . 

’ The Honorable Sir William Vincent (Home Member) : 
I make a formal objection merely to ascertain whether the 
House or @ sufficient number of the members wish to 
discuss it. 

*Mr. President: Objection having been takes, I am to 
request those members who are in favour ofleave being 
given, to rise in their places. ... Not less than twenty- 
five members having risen, the debate will be set down 
for four o’clock this afternoon or for any earlier hour at 
which our proceedings terminate. 

The motion was ultimately set down by the President for 

four o'clock unless the Home Member found himself in a 
position to take it earlier, if the business of the Assembly — 
had terminated at an earlier hour. This incident took. ; 
place just after the question had been disposed of and the 
list of business for the 28th of March, 1922, was entered 
upon. Later: 

Mr. K. B. L. Agnihotri (at 4 p.m.): I want to move.for — 
an adjournment of the business of the Assembly for bei | 
purpose of considering a definite matter of urgent pu 
importance, namely, the conduct of the Deputy Commigey 
sioner of Delhi in prohibiting a public open air meeting * 
atc... 7 

Mr. Agnihotri then made a long speech condemning ‘the 

* action and conduct of the Deputy Commissioner of Delhi.’ 
In his peroration he exhorted the Assembly to support him 
and pass a vote of censure on the Deputy Commissioner. * 
He was followed by other speakers who either supported or . 
«condemned the action taken by the-Deptty Commissioner. 
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Several members wanted then the question to be put and 
it was thus put:— 

Mr. President: The question is: 
‘That this House do now adjourn.’ 

The Assembly then divided as follows: 
Ayes—29 and Noes—34. 

The motion was therefore negatived. Had it been 
adopted, it would have amounted to a vote of censure upon 
the conduct of the Deputy Commissioner and also upon the 
Government which supported him. 

Besides motions for adjournment, resolutions! afford 
another apportunity for criticizing the acts or 
omissions of the Government. Sometimes a 
resolution is moved by a member in order to 

bring forward ‘a favourite project of his own,’ which may 
not have any connection with politics. It may be moved, 
for instance, in the form of a request to the Government to. 
do or forbear from doing a certain act. The right to move 
eral $3 on the budget and on all other maiters of 


Resotu- 


eneral public importance was for the first time conceded 
by the Indian Councils Act, 1909. Under the existing, 
Rules and Standing Orders any member Oe 


ees either Chamber of the Indian Legislature may 
resolutions. ‘ove a resolution relating to a matter of general 


public interest.* It must be clearly and precisely 
expressed and must raise a definite issue.* Besides, it must 
not contain arguments, inferences, ironical expressions or . 


1 There were as many as 122 resolutions moved in the first Councik 
of State, of which 101 were private and 21 official; and the totab 
number of resolutions moved in the first Legislative Assembly was 
137, of which 114 were private and 23 official.— Work of the Indian 
Legislatures, compiled under the order of the National Conference, 
pp. 12 and 24. 

These resolutions related to various subjects. 

® Legislative Assembly Standing Order 59 and Council of State 
Standing Order 58. 

° Ibid. 
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defamatory statements,’ nor should it refer to the conduct © 
or character of persons except in their official or public 
capacity.2 There are the same restrictions imposed *re+ 
garding the subject-matter of a resolution as we have seén 
in the case of a question.* The Governor-General is to 
decide as to whether a particular resolution does or does 
not come within the scope of those restrictions, and his 
decision thereon is final.4 Every resolution must be in the 
form of a specific recommendation to the Governor-General 
in Council. The President of either House is to decide 
on the admissibility of a resolution.® é 

A member desiring to move a resolution must, unless 
the President with the consent of the Member of the 
Government to whose department the resolution relates 
shortens the period, give fifteen clear days’ notice of his 
intention to do so, and submit, along with the notice, 
a copy of the resolution he wishes to move.” The 
Governor-General, however, may, within the period ~of 
notice, disallow any resolution or any part of it, on the 
ground that it cannot be moved without detriment to the 
‘Public interest, or on the ground that it relates to a matter 
which is not primarily his concern.® A member in whose 
name a resolution stands on the list of business may, when 
called on, either withdraw it or move it ;.in the latter case, 
he must begin his speech by a formal motion.” Except 
‘with the permission of the President, no member can speak 
on aresolution for more than fifteen minutes. But there 


¥. Legislative Assembly Standing Order 59 and Council of State 
Standing Order 58. 
® Ibid. 
3 See p. 173 ante. 
* Indian Legislative Rule 23. 
5 Ibid. 
°L. A. S. O. 6 and C. S.S. O. 59. 
7 Ibid., 58 and ibid., 57. 
* Indian Legislative Rule 22 (1). 
*L.A.S.O.6landC.S. 5S. O. 60. 


* 
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§ is one essiption to this rule: The er of a resolution, 


when moving it, and the Member of the Governmént to 
whose department the resolution relates, when speaking for 
the first time, may speak for thirty minutes. If the mover, 
when called on, is found absent, the resolution standing 
in his name will be deemed to have been withdrawn.’ If, 





however, a resolution, or an amendment to a resolution,» 


has been moved in either Chamber, it cannot be withdrawn- 
except with the leave of the Chamber.” No discussion is 
allowed on a motion for leave to withdraw a resolution 


= except with the permission of the President of the Chamber.*° 


After a resolution has been moved any member may,, 


subject to the Rules and Standing Orders. relating to. 


resolutions, move an amendment to the same.* The 
discussion of a resolution must be strictly confined to its 
subject-matter. If a resolution which has been admitted! 
is not discussed during a session, it will be supposed to 
have been withdrawn.5 If a resolution has been moved, 
no resolution or amendment raising substantially the same 
question can be moved within one year.® Similarly, ifa 
resolution is disallowed or withdrawn, no other resolution 
raising substantially the same issue can be moved during 
the same session.? A copy of every resolution passed by 


: . either House is forwarded to the Governor- 
Effect of 


: “a resolutions. eneral in Council; but any such resolution 


will be regarded as a mere recommendation to 


him.® He will deal with it ‘as carefully, or as carelessly — 


as he thinks fit’. A resolution, unlike a Jaw, is not binding. 


upon the executive Government. »* 
4 1 Legislative Assembly Standing Order 61 and Council of State 
Standing Order 60. 
2 Jbid., 66 and ibid., 65. 3 Lbid. 
*L. A. S. 0. 64 and C. S. S. 0, 63. | 5 Tbid., 69 and ibid., 68. 
® Jbid., 70 and ibid., 69. ET 70 and ibid., 69. 


® Indian Legislative Rule 24, 
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CHAPTER XVI 


PROCEDURE IN THE INDIAN 
LEGISLATURE—(Continued) 


Eommittegs of the Indian ~~ Legislature—Select Committees-—~ — 
Composition of Select Committees—Joint Committee of both ~ 
Hotises—Committee on Public Accounts—Procedure for legislation — 
—Introduction of a Bill—Motions after introduction—Reference toa — 
Select Committee—Procedure after presentation of report—Proposal — 
of amendments—Passing of a Bill—Withdrawal of a Bill—Reconsi- — 
deration of a Bill—Procedure regarding legislation in both Houses— 
Conference for discussing a difference of opinion between two, 
Houses— How supplies are granted— Excess grants—Supplementary ~ 
grants—Duty of the Committee on Public Accounts—Communica- | 
tions between the Governor-General and either Chamber of the — 
Indian Legislature. ” i 


A modern representative assembly has to do so mutch 
work that it is not possible for it to do 
everything in full meeting. It has, as has been 
remarked by President Lowell in another 
connection,! neither the time, nor the patience 
nor the requisite knowledge for the various functions it 
has got to discharge. The instruments that it employs to. 
help it in its work of deliberation and legislation are 
committees of some kind appointed by itself. Our Indian 
Legislature is not an exception to this general practice. — 
Where are the Select Committee, Joint Committee and the 
‘Public Accounts Committee to help it in its work.” 

A Select Committee may be appointed by either House} 
of the Indian Legislature to consider some feist 
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3 1 Government of England, p. 264. 
r ? For the Stagding Committees of the In Legislature, see 
_ Appendix J. z -. => 
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Ms that may be referred to it—either : = proposal to 
i amend a Standing Order or some other subject 
» Select Com- about which the House wishes to institute an 
apiece. inquiry. When a particular Bill is referred 
to, a Select Committee it may hear expert _ evidence 
and representatives of special interests affected by its 
provisions. = 
The composition of Select Committees is not based 
upon any uniform principle ; they are differently 
erga constituted to serve different purposes. In the 
Committees. Case of a Select Committee! appointed by either 
House to consider a Bill, the Member of the 
Government to whose department the Bill relates, the 
member who has introduced it and the Law Member of the « 
Governor-General’s Executive Council, if heis a member 
of the House, must be members thereof. The other 
members of the Committee are appointed _ by the House. 
But if the Law Member is not a member of the House, 
then the Deputy President or one of the Chairmen in the 
case of the Assembly and one of the Chairmen in the 
case of the Council must be appointed a member of the 
Committee. 
In the case of a Select Committee appointed by the 
Assembly to consider a Bill, the Law Member 
fom ed or, if the Law Member is not a member of the 
Select House, the Deputy President if he is a member of 
pera the Committee, and if the Deputy Presidentis not 
: ane a member of the Committee, then a Chairman 
House to of the Assembly must be the Chairman of 
a Committee ; and if two or more Chairmen of © 
the Assembly happen to be members of the ; 


Committee, then the person whosé name stands first in 








E 


1 Legislative Assembly Standing Order 40 and Cowneil of State 
Standing Order a | + 
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the panel of eliMbsinmen i is to be its Chairman. Simi 
larly, in the case of a Select Committee of the Council, they 
‘Law Member or, if he is not a member of the Couhcil, 
Chairman of the Council must be its Chairman ; and if ded 
or more Chairmen of the Council are members of the — 
Committee, then the person whose name appears first in 
the*panel of such Chairmen is to be its Chairman. In the — 
case of an equality of votes, the Chairman has a second or 
casting vote. 
If the Law Member or the Member of the Governor 
General’s Executive Council in charge of the department | 
to which the Bill relates, is not a member of the House ~ 
which has appointed the Select Committee to consider the © 
Bill, he has the right of attending at, and taking part et | 
the deliberations of the Committee, though he cannot vote? 
as a member thereof. i 
The Select Committee of each House must submit to it i 
a report on the Bill that has been referred to it. If any of]> 
its members desires to record a minute of dissent on any | 
point, he must sign the report stating that he does so 
subject to his minute of dissent which has to be submitted ©» 
at the same time. 
A Select Committee! may be appointed by either House }. 
to consider and report upon the draft amendments of its 
Standing Orders. The President of the House must be its 





: ‘Chairman, and. the Deputy President in the case of a 


Committee of the Assembly, and one of the Chairmen, to | 
‘be nominated by the President, in the case of a Committee 
yof the Council, must be a member. The remaining ~ 


* members who must be seven in number are selected by 


5 


the House. 


1 Legislative Assembly Standing Order 56 and Council of State 
ape Order $5. us 
ndian tive Rule 42. 
.s 






. ‘Such a Committee is iis of an an oe 
‘number of members of each House. The ‘he Chair- 
man of the Committee is elected by the 
Committee. He has only a . single vote, and, if 
: the votes are equally divided on a matter, the © 
“question is decided in the negative. 

ae ‘The time and place of the meeting of the Committee*are: 

fixed by the President of the Council of State. ee 
~ A Joint Committee is formed as follows :—If a resolu- 

tion is passed in the originating House to the effect that.a 

ill should be committed to a Joint Committee of both. 
ouses, a message is sent tothe other House informing it 

of the resolution and desiring its concurrence in the same.. 
if the other House agrees, a motion is made in each 
ouse nominating the members thereof who are to serve 
on the Committee. 

_ The Committee! on Public Accounts is a committee of 
~ the Assembly only. As soon as possible after 
; oe the commencement of each financial year, such 
“Accounts. .€@ Committee is constituted to deal “with ‘the 


audit “and appropriation accounts of the 
‘Governor-General in Council and such other matters as the 
‘Finance Department of the Government of India may. 
refer to it. It is composed of not more than twelve 
mbers including the Chairman, of whom not less 

irds are elected by the non-official members ; of t 

: sessembly. The remaining members are nominated ‘By the: 
_ Governor-General. The Finance Member is the Chairman” 
* of suchsgeCommittee, ‘and has, in the casé Of an equality of 
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_ votes on any matter, a second or or_casting vote. We shalk~ 
a discuss the functions of the Committee on Public Accounts _ 


elsewhere. * = ; 
We shall now see how laws are by the Indian 


Gps Leaigesice Rule 51, # 
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islature. 7 a through which a Bill,” “ie. oe 


project of 1 law, must_pass from the beginning 3 
Procedure ~ : 
ier aie: of its career to its conclusion are many and the 
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the rules of procedure relating to them. 
* A Bill may originate in either House. Any member — 
thereof, other than a Member of the -Govern- 
. ment, desiring to move for leave to bring ina — 
ie Bil, must_ give, unless the Governor- General? , 
otherwise directs, onth’s notice of his intention to 


do so, and must, along with the side submit a copy _of a 
the Bill and a_full statement_of i jects and reasons.? 
If, under the Act, the Bill requires for its introduction the _ 
previous sanction of the Governor-General, a copy of sich ~ 
sanction must be annexed to the notice.* If a motion 4 
for leave i Bill is opposed, the President 7 


after allowing, if he thinks fit, the mover and the opposer 


of the motion to make each a brief explanatory statement ie 


in support of his contention, may, without further debate, 


put the question.* After_a Bill has been introduced,. ~ 


it must, as soon as possible, “be ‘published it in n the Gazette, if: a 


it has not already been so published.+ 


, The Governor-General, however, may direct the pbc a 


of any Bill, together with a statement of its o 
\s redSons, in the Gazette, even if no motion has been. 


viously made for leave to introduce it.5 In such a casé _ 


‘it is not necessary to move for leave to bring i Bill;, 
nor, if the Bill is afterwards introduced, is it required to- 


pas a Indian Legintatinelite 16 


= Eoaahiees Assembly Standing Order 37 and Council oe. State 

Standing Order 36. 

bd rege eda eat Rule 20. 
5 Ibid., t 
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procedure adopted at each stage is rather — 
complex. The practices of the Assembly and. — 
the Council are similar both in regard to those stages and _ 
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publish it again. But if he certifies that a Bill or any of oy 
‘its clauses or any amendment to it affects the safety or 
tranquillity of British India or any part thereof, and directs 
that no proceedings or no further proceedings shall be 
‘taken thereon, all notices of motions in relation to the Bill, 
clause, or amendment, must lapse, and if any such motion 
has not already been included in the list of business, ‘it Ps 
cannot be so included after the direction. ee 
When a Bill is introduced in either House. or on some . * 


~ subsequent. occasion, the member in charge may 


anced >. move ( (i) for the consideration cf the Bill by they” 
duction. House either at once or on some future day to 


be then appointed, or (ii) for its reference_to a 

/Select Committee composed of such members of the House 
as he may name in his motion, or (iii) for its circulation 
for*the purpose of eliciting public opinion thereon. oat | 
may be stated here, by the way, that a motion for commit- Q 

ting a Bill to a Joint Committee of both Houses may be © 

made at any stage at which a motion for its reference tu a 
Select Committee is in order.* At this stage the principle 
of the Bill and its general provisions may be s discussed, 
ut no discussion of its details further than is necessary to 
@xplain its principle is allowed.5 Nor can any amendment 
to the Bill be moved at this stage. ® But if the member 
in charge moves for the consideration of his Bill, any 
member may move an amendment for its referencé to 
a Select Committee or for its circulation for the purpoge 
of eliciting public opinion on it.? And if he moves for 
' the reference of his Bill to a Select Committee, any 


1 Indian Legislative Rule 18. 

® Section 67 (2a) and zéid., 21. : 

* Legislative Assembly Standing Order $8 and Council of State 
esi Order 37. 





®§L. A.S.O, 39 and C. S.S. O. 38. * 
® Ibid. ; 
Tbid. % 
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member may move an amendment for its circulation for} i 
™ the purpose of eliciting public opinion on it.! 

Where a motion for ‘ circulating ’ a Bill is carried and} © 
the Bill is accordingly circulated and opinions are received 4 
thereon, the member in charge, if he wants to proceed with 
his Bill thereafter, must move for its reference to a Select 


Committee, unless the President ‘of the House to which the 
member belongs, allows, by exercising® his special power, 
_a motion that the Bill be ‘taken into consideration. 
When a Billis referred to a Select Committee, ther “ 
Committee goes through the Bill clause by dD, 


Sefereace to clause and may amend it if a thinks fit. The 
Committee. Committee may, as has “been seen before, hear) 
ia expert evidence and representatives of special 
interests affected by the measure before it. It then 
submits a report on the Bill. The report, which may be 
either preliminary or final, must be made not sooner than 
three months from the date of the first publication ‘of the 
Bill in the Gazette, unless the House orders it to be 
submitted earlier.* This time limit does not apply to a 
Bill imposing any tax. The Sclect Committee has to state 
in its report whether the Bill has been so altered as to 
require republication. Any member of the Committee is 
at liberty to record a minute of dissent on any point. 


The report is presented to_the House by the member 6): 
in_charge of the Bill. No debate is allowed 
Procedure . a elgg sens (ae 
aitér pre * at this stage, but the member in charge 
sentationoi may, in presenting the report, make any re- | 
i marks, provided that he confines himself to a 


brief statement of fact.* The report with the amended 
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1 Legislative Assembly Standing Order 39 and Council of State 
Standing Order 38. 
* Ibid. The President may thus suspend in this connection the 
relevant Standing Order. 
*L. A. S. O. 41 and C. S. S. O. 40. ma! 
\\ * /bid., 41 and ibid., 40, 5 [bid., 42 and ibid., 41. 
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Bill must be published in the Gazette. If any member is 
‘unacquainted with English, the Secretary of the House 
must, if requested, get the report translated for his use 
_ into such vernacular language as the President may direct.* 
_. After the Bill has been finally reported to the House by 
- the Select Committee, the member in charge may move 
' i) for the consideration by the House of the Bill as 
4 reported by by the Committee, or (ii) ii) for. its _ Tecirculation | 


respect to particular ‘clauses or amendments only, or with 
instructions to the Committee to make Some particular or 
_. ,additional provision. in the Bill? . If the member_in_ch: 
%)|moves for'the consideration of the Bill, any other member 
{may move an amendment for its recommittal or for its 
“ recirculation’. If carried, such an amendment ‘ adds a 
step to the journey of the Bill.’ * 
When a motion that a Bill be taken into consideration 
has been adopted, any member may propose ~an'y 
oe of amendment of the _Bill.* If a number of 
” ~ ments. amendments have been ] proposed, they are consi- 
dered in the order of the clauses to which the 
respectively relate.5 The President of each House, 
~ however, may submit a Bill or any part of a Bill, clause by 
clause. If this procedure is adopted, he calls each clause 
“separately, and, when the amendments relating to it have 
been dealt with, puts the question ‘ that this clause (or,yas: 
the case may be, that this clause as amended) stand part) 
of the Bill.’® 


1 Legislative Assembly Standing Order 43 (2) and Council ofg 
State Standing Order 42 (2). $50 3 
*L. A. S. 0.44 and C. S. S. 0, 43. 
3 [bid., 44 and 7bid., 43. 
* Jbid., 45 and zbid., 44. , 
5 Jbid., 47 and idbid., 46. ‘ = 
* Ibid., 48 and ibid., 47 
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If a motion that a Bill be taken into consideration has— 
been carried and if the Bill is not amended, the member in a 
charge may at once move that the Bill be passed. i If, 4 

owever, the Bill is amended, any member may Object to 7 
any motion, on the same day, that the Bill be passed. If ~ 
the objection is allowed by the President, a motion that — 
the Bill be passed may be made on any subsequent day.2 
To such a motion no amendment is in order which is not 
either formal or consequential on an amendment made — 
after the Bill was taken into consideration.* When a Bill © 
is passed by one House, a copy tnetoot ta-alened he ) 
President of the House. 

The member who has brought in a Bill may at_any = 

stage of the Bill move for leave to withdraw it ;™ 
be “ya ak if such leave is given, no further motion 
can be made with reference to the Bill.* 

We have seen before that the Governor-General may, 

where a Bill has been passed by both Houses, 
Reconsider- return the Bill for reconsideration by either 
— House. Whena Bill is sent back for reconsi- 

deration, the point or points referred for 
reconsideration must be put before each House and must 
be discussed and voted on in the same way as amendments 
to a Bill, or in such other way as the President may 
consider most convenient. a 

It has been stated before that, except as otherwise ® 
provided by the Act, a Bill is not considered to have been 
passed by the Indian Legislature unless it has been agreed 


1 Legislative Assembly Standing Order 49 and Council of State . 
Peeocins Order 48. 


* (bid. 
*L. A. S. O. 50. and C. S, S. O. 49. 
* Joid., 53 and itid., 52. 
instance, a Bill may become an Act on ‘certification’ by 
the ernor-General if it has been assented to only by one Chamber, 
or even if it has been assented to by neither Chamber. 
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to by both Houses either without amendment or with such. 

amendments only as may be agreed to by both 
vrocetare Houses. When a Bill has been passed by the 
legislation originating House, it is sent up to the other 
in beth _ House to pass through its several stages there. 

These stages practically correspond to those 
in the originating House. But’ there is one thing to be 
noted here. If the Bill has already been referred to 
Select Committee of the originating House or to a Joint 
Committee of both Houses, it cannot be again committed 
to a Select Committee in the other House.' Nor is there 
any provision for further circulation of the Bill ‘at this 
stage. If the Bill is passed by the other House without 
amendment, a message is sent to the originating House to 
the effect that the other House has agreed to the Bill 
without any amendment.” If, however, the Bill is amended 
by the other House, it is sent back with a message | 
requesting the concurrence of the originating House in the * 
amendments. The originating House may refuse to take 
them into consideration, or may move further amendments 
to their subject-matter, or may agree to them. But no 
further amendment can be moved to the Bill at this stage, 
unless it is consequential on, or an alternative to, an 
amendment made by the other House. 

If, however, the originating House disagrees with the 
amendments made by the other House or with any of 
them, the Bill is sent to that House with a message]. 
intimating its disagreement.* Or, if it agrees to the | 
amendments or any of them with further amendments, or 
if it proposes further amendments in the place of the 
amendments made by the other House, the Bill as further 
amended is sent to the other House with a message to that 
effect. The other House may either agree to the Bill as] 


2 Indian Legislative Rule 29. ® Ibid, 31. . 
® bid., 36. * Jord. 
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riginall¥ passed by the originating House or as further 
amended by it, as the case may be, or may send it back 
i. amessage that it insists on_ its own amendments, ' 
If the Bill is sent back with the message that the other 
House insists on its amendments which the originating 
House is unable to accept, the latter may either allow the 
Bill to lapse or may report the fact of disagreement to the 
| Governor- -General = who may, ° under Section 67 (3) of the 
| Act, refer the matter ‘for decision to a joint sitting of both 
| Stouses convened by him. The President of the Council 
of State will preside at a joint sitting and the procedure of 
the Council will, so . far as possible, be followed. The 
members present at a joint sitting will deliberate and vote 
upon the Bill as last proposed by the originating House and 
upon the amendments, if any, which have been made 
therein by one House and rejected by the other. If any 
“such amendments are affirmed by a majority of the total 
members of the two Houses present at such sitting, they 
will be deemed to have been carried; and if the Bill with 
the amendments, if any, is affirmed by a similar majority, it 
' will be taken to have been duly passed by both Houses. 

Besides the provision for a joint sitting of both Houses, 
there is another provision for bringing about agreement 
between the two Houses in case of difference of opinion 
between them on any matter. 

If both Houses agree to a meeting of members for th 
Conference purpose of discussing a difference of opinion 
ape which has arisen between them, a conference * 
difference | wil] be held. At such a conference each Chamber 
a. will be represented by an equal number of 
Houses. members. The conference will determine its 
own procedure. The time and place of the conference will 


1 Indian Legislative Rule 36. * Jbid., 36. 
3 Hf the two Houses fail to come to an agreement with regard to 
the Bill within six months of its passage by the originating House. 
* Indian Legislative Rule 40 
13 
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be appointed by the President of the Council. Mes- | 

sages between one House and the other are conveyed by 
| the Secretary of the one House to the Secretary of the 
| ‘other.? 

After a Bill has been duly passed by the Indian Legi 
5 rate, it is submitted to the Governor-General to g 
through its final stage. It cannot have the force and effe 
of law until it has received, as required by the Act, the} 
assent of the Governor-General or of His Majesty in! 
Council, as the case may be. As we have discussed this 
matter in a previous chapter,* we need not repeat it here 
now. 

In a preceding chapter* we have stated .the law 
relating to the granting of supplies for the use of the 
Government of India and, in that connection, discussed 
the nature of the control which the Indian Legislature 
exercises over the expenditure of public money by the | 
Government. We shall now proceed to describe how the 
supplies are actually voted. 

The estimates of the probable receipts and expenditures 

of the Governor-General in Council during the 
How ensuing financial year (April to Marci) are ~ 
ee and prepared in the cold weather of each year. It 
i may be remembered that these estimates are 
Bo every year presented to each House of the Indian Legisla- 
_ ture in the form of a statement (known as the ‘ Budget ’) 
| on such day or days as the Governor-General may appoint. 
There cannot be any discussion of the Budget on the day 
on which it is presented to either House. As has been 
‘pointed out above, though, by a mddification of a Standing 
Order, authority has been given to the Council of State 


to to discuss | ‘the Budget, the Council has no power under 
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F ° See ibid 
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the Act to vote money. The Assembly deals with the 
Budget in two stages, namely, (a) a genera! discussion ; 
and (4) the voting of demands for grants... On a day toh 
be fixed by the Governor-General subsequent to the day of ~ 
presentation of the Budget and for such time as he allot 
for this purpose, the Assembly discusses the Budget as 
a whole or any question of principle involved therein.* { 
But no motion is in order at this stage, nor can the Budget — 
be submitted to the vote of the Assembly.* The Finance) — 
Member_has a general right of reply at the end of the 4 


discussion. The President may prescribe a time-limit for 
| 
j 
,] 
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speeches. * 
The next stage is the voting of grants. A separate | 
demand is ordinarily made in yespect of the grant proposed 
for each department of the Government. But the Finance 
Member may include in one demand grants for two or more 
“departments, or make a demand in respect of expenditures 
which cannot be ‘brought under particular departments. ® 
Each demand contains, first, an estimate of the total grant 
proposed, and then a statement of the detailed expenditure 
under each grant, divided into items. ® 
Not more than fifteen days may be allotted by the 
Governor-General for the discussion of the demands for 
grants.” Of the days so allotted, not more than two days 
can be devoted to the discussion of any one demand. Ags 
‘soon as the maximum limit of time is reached, the President 
forthwith puts every question necessary to dispose of the 
demand under discussion.* At5 p.m. on the last day of 
the days allotted, the President must put every question 
necessary to dispose of all the outstanding matters in 
connection with the demands for grants. 
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2 Indian Legislative Rute 45. 2 /bid., 46. 
* Ibid. * Ibid. 
® Ibid., 44. -* Ibid. 
7 Ibid. 47.0 bs * Ibid, 
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It may be remembered that a motion for appropria 
tion can be made only on the recommendation of the 
Governor-General communicated to the Assembly.’ Whe 
such a motion is made, amendmen:s may be move 
to omit or reduce any grant, but not to incr ease oO 
alter the destination of a grant.? Wher there are severa 
motions relating to the same demand, they are discussed 
in the order in which the heads to which they relate appear 
in the Budget.* Notice of a motion to omit or reduce any 
grant must be given two days before the day appointed for 
the discussion of the grant.* 

Motions for the reduction or omission of grants are made 
not merely for the purpose of securing _economy in 
administration; they are very often moved with the ‘object 
of criticizing executive acts of the Government or its policy 
in respect of certain matters. Sometimes a motion for 
reduction is brought forward by way of censure upon the 
Government. =, 

If, during any financial year, money has been spent on 
any service, for which the vote of the Assembly 
is necessary, in excess of the amount voted for 
that service and for that year, a demand for the 
excess must be submitted to the Assembly by the Finance 
Member, and must be dealt with by the Assembly in the 
same way as if it were a demand for a grant. 

A supplementary estimate® must be presented either 
when the amount voted in respect of a grant is 
found to be insufficient for the current financial 
year, or when a need arises during the year for 
expenditure, for which the vote of the Assembly is 





Excess 
grants. 


Supplemen- 
tary grants. 


1 Indian Legislative Rule 48. 
® Ibid. 

3 Tbid. 

* Legislative Assembly Standing Order 72, 
5 Indian Legislative Rule 49. 

® Ibid., 50. 
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necessary, Upon some new service not contemplated in the 
Budget for the year. And under a recently announced 
notification! of the Government of India, an estimate may 
also be presented for an additional or supplementary grant 
in respect of any demand to which the Assembly has 
previously refused its assent, or the amount of which it has,» 
reduced. Supplementary or additional estimates are dealt 
with by the Assembly in the same way as if they were 
demands for grants. 

If the Governor-General in Council restores, unde 
Section 67A (7)* of the Act, any grant which has been 
refused or reduced by the Assembly, or if the Governor- 
General authorizes, in case of emergency, any expenditure 
under Section 67A (8)? of the Act, the Finance Member is 
required to place, as soon as possible, on the table of the 
Assembly a statement showing the action taken by the| 
Governor-General in Council or the Governor-General, 
the case may be; but no motion is in order in regard to 
that action, nor can the statement be discussed.* 

We have previously stated the composition of the Com- 
mittee on Public Accounts, which is constituted to deal’ 
with the audit and appropriation accounts of the Governor- 

General in Council and such other matters as the 
fxitecrheg Finance Department may refer to it. In exami- 
on Public ning those accounts the Committee must satisfy 
saci itself that the money vo/ed by the Assembly has 
been spent within the scope of the demand granted by the 


1 Notification No. F-76-1/24A, Legislative Department; vide 7he’ 
Gazette of India (Extra.), July 21, 1924. 

In view of the power of restoration of grants. which the Governor- 
General in Council possesses under Section 67A (7) of the Act, this 
new Rule relating to supplementary grants has no meaning so far 
as those demands are concerned which are essential to the discharge 
of his responsibilities. It is probably meant for those demands 
which are not so essentia! and which have been refused or rolticed 
by the Assembly. See pp. 203-7 in this connection. 

¥ ? See Chapter XIII ante. ® See ibid. 
' 4 Legislative Assembly Standing Order 73. 
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Assembly. Besides, the Committee must bring to the 
notice of the Assembly — 
(1) ¢very reappropriation from one grant to another 





(2) every reappropriation within a grant which is not, 


authorized by rules prescribed by the Finance Department ; : 
and "Sa 


(3) any expenditure which the Finance Department 
has requested should be brought to the notice of the 
Assembly.? 

The scrutiny made by this Committee is a very valuable 
safeguard against any irregularity or laxity in the adminis- 
tration of the finances of the Government. 

The last thing that we should like to touch on in connec- 

tion with the conduct of business in the Indian 
Communica- Legislature is the subject of communications 
tions F 
between the between the Governor-General and either House 
Governor- of the Legislature. The Governor-General 


General and ; A : 
either communicates with either House by a speech 


‘Chamber of from the throne where he has required its . 


the Indian 


- Legislature. members to attend,* or by a written message 


delivered to the President of the House by a 
Member of the Government and read to the House by 


- the President, or informally through a Member of the 
a Government. 


On the other hand, communications from each House to to 


the Governor-General are made bs by _) a formal address 
after a motion made and carried in the House and (2) 


ener 


through the President.® 


1[ndian Legislative Rule 52. Only the accounts of the voted 
expenditure of the Government of India are brought to the scrutiny 
of the Committee. 
? Sections 63A (3) and 63B Ss of the Act. 
3L. A. S. O. 7iand C.S.S. O. 71. 


FP CHAPTER XVII 


PROCEDURE IN A GOVERNOR’S LEGISLATIVE 
4 COUNCIL 


Provincial Legislative Rules identical in respect of many matters 
with the Indian Legislative Rules—Sitting of a provincial Legis- 
lative Council—Prorogation—Language of the Council—Quorum— 
How supplies are granted—Voting of grants—Excess grants-— 
Supplementary grants—New Sub-rule relating to Supplementary 
Budget—Comparison with the English practice— Possible harmful 
consequences of the new Sub-rule—Committee on. Public Accounts 
and its duties—Provincial Legislative procedure—A_ brief statement 
of the procedure for legislation in a Governor’s Legislative Council 
—Procedure for legislation in the Bengal Legislative Council. 





As the Rules for regulating the conduct of business in a 

. Governor’s Legislative Couneil are, except in 
Teriviative TeSpect of a few subjects like legislation or the 
Rules granting of supplies, essentially identical 
seromiect mutatis mutandis with the Rules of the Indian 
of many Legislature, they need not be repeated here. If 
grid any reader is interested to know how, and id 
Indian under what conditions, questions may be asked, 
Legislative a . : . , ia 
tates. ora resolution or motion for adjournment for 4 
the purpose of discussing a definite matter of 

urgent public importance or the closure may be moved, or 
how business is arranged, time is allotted for non-official 
business, and points of order are decided in a local legis- 
lature, he has only. to refer to the procedure in either 
Chamber of the Indian Legislature relating to the identical 
matters as described in Chapter XV. We propose to dis- 
cuss in this chapter, mainly, how laws are passed by a 
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Governor’s Legislative Council and how money is voted 
by it for the use of the local Government. Even in 
respect of these matters, the difference in procedure 
between the Indian Legislature and a local legislature is, 
as we shall see, very slight, and whatever difference -there 
exists, it is due to either the unicamerai form of the latter 
or to the division of the provincial subjects into Transferred 
and Reserved. 
The Governor of a province appoints the time and 
place for holding a session of his Legis- 
oie lative Council.1. He can also prorogue the 
Legislative Council by notification or otherwise. A 
Semet, prorogation terminates a session of the Coun- 
cil and its effects on the unfinished business of the 
Council are the same as those in the case | 
of a prorogation of either House of the Indian 
Legislature. 
The business of a provincial Legislative Council <is 
transacted in English, but any member who is not 
ens ‘fluent in English’ may address the Council in. 
any recognized vernacular of the province, 
provided that the President may ask a member to speak in 
any language in which he is known to be proficient.” 
The minimum number of members required to constitute 
a quorum in the case of each of the Legislative 
Councils mentioned below is as follows ? :— 
Madras, 30; Bengal, Bombay, the United Provinces and 
Bihar and Orissa, 25; the Punjab, 15; the Central Pro- 
vinces, 20; and Assam, 12. 
The estimates of the annual expenditure and revenue of 
a Governor’s province are submitted in the form of a 


Prorogation. 


Quorum. 


+ Section 72B (2). 
* Provincial Legislative Rule 14.—-Vide Zhe Gazette of India 


+» (Extra.), September 27, 1920. 


* See the Provincial Legislative Rule 13, relating to the relevant ¢ 
provinces. : 
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statement to the local Legislative Council on such day as 
is appointed by the Governor for the purpose. 


Li tag This statement is referred to as the provincial 
How Budget. The estimates are prepared beforehand 
Supplies 


are granted, DY the Finance Department of the province and 

are based on the materials supplied to it by 
the spending departments of the local Government. No 
discussion of, the Budget is allowed on the day of its 
presentation. 

A separate demand is to be ordinarily made in respect 
of the grant proposed for each department of the Govern- 
ment.” But it is open to the Finance Member to include 
in one demand proposals for appropriation for two or more 
departments, or to make a demand in respect of expendi- 
ture, such as Finance Relief and Insurance and Interest, 
which cannot easily be brought under particular depart- 
ments. As far as possible, demands relating to the 
Reserved and Transferred subjects are to be kept distinct. 
Each demand must contain, first, a statement of the total 
grant proposed, and then a statement of the detailed 
estimate under each grant, divided into items.* Subject 
to these rules, the Finance Member presents the Budget 
in such a form as he considers most fitted for its con- 
sideration by the Council.5 

The Council then deals with the Budget in two stages 
namely, (i) a general discussion; and (ii) the voting o 
demands for grants.© On a day appointed by the Governor 
subsequent to the Gay of presentation of the Budget and 
for such time as is allotted by him, the Council discusses 
the Budget as a whole or any question of principle 
involved therein; but no motion can be moved at this 
stage, nor can the Budget be submitted to the vote of the 


2 Provincial Legislative Rule 25. ® /bid., 26. 
* [bid. . * /bid. 


5 (bid. ° Ibid., 27. 
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Council.1 The Finance Member has a general right of 


reply at the end of the discussion. The President may, ” 


if he thinks fit, prescribe a time-limit for speeches. 

Not more than twelve days are allotted by the Governor 
for the discussion of the demands for grants. Of the days 
so allotted, not more than two days are allowed by him for 
the discussion of any one demand. As. soon as the 
maximum limit of time for discussion is reached, the 
President forthwith puts every question to dispose of the 
demand under discussion. On the last day. at five o'clock 
the President must put every question necessary to dispose, 
of all the outstanding matters in connection with the 
demands for grants. 

As has been seen before, no motion for appropriation 
can be made except on the recommendation of the Governor 
communicated to the Council.4 When a demand for a 
grant is made, motions may be moved to omit or reduce > 
the grant or any item in the grant, but not to increase it or 
alter its destination.® When there are several motions 
relating to the same demand, they are discussed in the 
order in which the heads to which they relate appear in the 
Budget.? No motion can be made for the reduction of a 


1 Provincial Legislative Rule. 28. 

** The procedure (in Bengal) is for non-official members to speak 
first and then for the various official members to reply to the debate 
so far as their departments are affected. Wher once the official: 
members have commenced their replies, no further speeches by non- 
official members are permitted.’.—Zhe Bengal Legislative Conncil’ 
Manual, 1924, p. 264. “ 

% Provincial Legislative Rule 29. * Jdid., 30. 

5 The procedure in Bengal is as follows :— 

‘ A motion to reduce a demand, to be in order, must specify a 
definite sum for reduction.’ : 

The proper form is as follows :— ‘ 

‘ That the demand of Rs. 10,000 in respect. of . . . be reduced 
by the sum of Rs. 4,000.’ ‘ 

It is out of order to move ‘That the demand of Rs. 10,000 be 
re gg to Rs. 6,000 ’.— Zhe Bengal Legislative Council Manual, 1924, 


p. 265. 
® Provincial Legislative Rule 30. : 7 Ibid. 4 


7 
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grant as a thet until all motions for the omission or 
presen of definite items within the grant‘ have been 
discussed. ’ 
If, during any financial year, money has been spent on a 
. service, for which the vote of the Council is 
pecan necessary, beyond the amount granted to that 
service for that year, a demand for the excess is 
to be presented to the Council by the Finance Member, ? and 
isto be dealt with by the Council in the same way as a demand 
for a grant. * The Council ought not to be very generous 
in its attitude towards demands for excess grants; 
otherwise, an encouragement will be given to departmental 
extravagance. Its attitude towards departmental] extravag- 
ance should be the same as that of the English House of 
Commons. In order to place on record a permanent 
} disapproval of departmental ‘ excesses’, says Sir Erskine 
May,* ‘the Commons resolved, 30th March, 1849, that 
“when a certain amount of expenditure for a particular service 
| has been determined upon by Parliament, it is the bounden 
duty of the department which has that service under its 
charge and control, to take care that the expenditure does 
not exceed the amount placed at its disposal for that 
purpose.” ’ 
Rule 32 of the, provincial Legislative Councils Rules 
Saibisimedt- originally laid down :— 
ary or (1) ‘An estimate shall be presented to (a 
additionat ~=Governor’s Legislative) Council for a supple- 
se mentary or additional grant when— 
(a) the amount voted in the Budget of a grant is. 
found to be insufficient for the purposes of the 
current year, or 


1 Provincial Legislative Rule 30. 

2 Jbid., 31. 

* Ibid, 

* Parliamentary Practice, p. 453 (twelfth edition). 


Py ayaa Ss rr eee 





204 THE INDIAN CONSTITUTION 


(6) a need arises dufing the current year for expendi- ' 
ture, for which the vote of the Council is 
necessary, upon some new service not 
contemplated in the Budget for that year. 

(2) ‘Supplementary or additional estimates shall be 
dealt with in the same way by the Council as if they were 
-demands for grants.’ 

This original Rule relating to supplementary estimates 
has been amended:! after Sub-rule (1) above, 
een the following Sub-rule has been _ inserted, 
‘relating to §=namely :-— 
ateee (2) ‘An estimate may be presented to the 
Council for an additional or* supplementary 
grant in respect of any demand to which the Council has 
previously refused its assent, or the amount of which the 
‘Council has reduced either by a reduction of the whole 
grant or by the omission or reduction of any ef the items 
-of expenditure of which the grant is composed.’ 
Sub-rule (2) has accordingly been renumbered (3). 
The original Rule was based on the practice of the 
British Parliament relating to supplernentary 


pinay grants. In England ‘a supplementary estimate 
English may be presented’ according to Sir Erskine 
practice. 


May,” ‘either,for a further grant to a service 
already sanctioned by Parliament, in addition to the sum 
already demanded for the current financial year, or for a 
“grant caused by a fresh occasion for expenditure that has 
arisen since the presentation of the sessional estimates, 
~such as expenditure newly imposed upon the executive 
“Government by statute, or to meet the cost created by an 
unexpected emergency, such as an immediate addition to 
-an existing service, or the purchase of land, or of a’ work of 


1 See The Gazetle of India (Extra.), July 21, 1924. 4 
* Parliamentary Practice, p. 452. 
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art.’ Another distinguished writer’ on the procedure of 
the House of Commons says that a supplementary grant is 
required when an estimate already granted for some service 
or for some special purposes is found to be inadequate, or 
where a sum has been granted and is found to be too small 
for the object in view; or again, where some unforeseen 
call for expenditure arises during the course of the session. 
The last contingency is most commonly caused by inilitary 
expeditions, naval mobilization and like events; in short,. 
by the demands of foreign policy. 

lt is evident from these quotations that, according to the 


Possible English practice, if the demand for a grant is 
harmful refused at the time of the consideration of the 
eanaans of annual estimates, no supplementary estimate is 
it presented in respect of the same demand during 


the current financial year. But the amendment,* 
which has been made by way of addition to the original 


1 Joseph Redlich, The Procedure of the House of Commons, vol. iii, 
p. 131. 

We may also note the following views :— 

‘With the utmost effort at accuracy in tle estimates they will 
always prove to be insufficient in some branch of the service, or an 
unexpected need for expenditure will arise; and to provide funds 
in such cases supplementary estimates must be presented and voted 
before the close of the financial year’.—Lowell, Zhe Government of 
England, vol. i, p. 285. , 

Asupplementary estimate ‘is needed either when the amount 
granted in dccordance with the original estimate for a service is 
found to be insufficient for it, or when a need arises for expenditure 
op some new service not contemplated in the original estimates ’,— 
The System of National Finance by Mr. Hilton Young, p. 87. 

2 The amendmert was obviously made in order to meet the situ- ~ 
ition created by the injunction granted by Mr. Justice C. C. Ghosh 
of the Calcutta High Court, restraining the President of the Bengal 
Lefislative Council from allowing a certain motion, being item 

, No, 6 in the printed list of business, io the Council at its session 
which was to have commenced at 3 p.m. on July 7, 1924. The said 
tem No. 6 ran as follows:—‘ Supplementary demand for grant 22— 
General Administration (Transferred). The Hon’ble Mr. J. Donald 
o move that a sum of Rs 1,71,000 be granted for expenditure under 

Dye head 22--General Administration (Transferred) on account of 

e salaries of the Ministers.’ The injunction was prayed for in 
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Rule, is a departure in principle from the English practice <_, 
as stated above. It empowers a local Government to 4 
present a supplementary estimate in respect of a demand, 
assent to which has previously been refused by the local 
Legislative Council. Besides, it enables a local Government 

to bring forward, by exercising the power of prorogation, | 
as many times as it likes during the same financial year, 
the same motions for appropriation which have been ” 
previously rejected by the local Council. The underlying 
principle of the amendment, therefofe, is a negation of the 


er 


connection with the suit brought by Messrs. Kumar Sankar Roy 
‘Chaudhury and Kiron Sanker toy Chaudhury against the Hon'ble 
Mr. H, E. A. Cotton, President of the Bengal Legislative Council 
and the two Benga! Ministers. It may be stated here that the 
demand for a grant for the Ministers’ salaries was rejected on March 
24, 1924, by a majority of one at the time of the consideration of the, 
annual estimates. M 

reply toa question of Dr. Dwaraka Nath Mitter, the Home} 

_ $eBretary to the Government of India stated, in the Council of State, 4 
the following among other things on September 3, 1924:— ‘ The 
‘Government of India and the Secretary of State agreed in thinking 
that the Rule (i.e. Rule 32 of the Bengal Legislative Council) refer- 
red to did not in fact preclude such a motion as was proposed to be 
moved by the Government of Bengal. In view, however, of the 
opinion expressed by the learned Judge of the Calcutta High Court 
and of the fact that the Government of India understood that a 
Similar motion was proposed to be moved in the Bombay Legislative 
Conncil which was due to meet on July 21, 1924, the Government. of 
India considered that it was desirable infer alia to amend the Rule. 
They accordingly made necessary recommendations in regard ‘to 
Indian Legislative Rules and the Legislative Council Rutes of each 
province. Their recommendations were sanctioned by the Secretary 
of State in Council and the amendments to remove all doubts as to 

‘ - meaning of the Rules were made on July 19 and published on 
July 21. * 

‘I would merely add that Mr. Justize Ghosh, in directing the 
issue of injunction, concluded his order by expressing the .opinjon 
that the Rules required revision in the light of the events in the case 
before him. The Reforms Enquiry Committee was not sitting at 
the time and the proposals for the amendment and the reasons there- 
for were accordingly not laid before that Committee. The Govern- 
ment of India do not know whether the Law Officers of the Crown 
were consulted in England at the time.» They did not the ‘ 
consult the Advocate-General of Bengal.’—TZhe Statesman, 
tember 5, 1924, 3 ’ 
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,- Principle of supplementary estimates as illustrated by the 
English system. ‘Public control of public expenditures,’ 
says Mr. Hilton Young,’ ‘depends for its efficiency in 
large measure on the financial scheme for the year being 
presented to the House (of Commons) and considered and 
approved, once and for all and asa whole. To allow the 
scheme, once approved, to be treated as something still 
fluid and liable to extensive modifications must infinitely 
weaken effective control, and Supplementary Estimates are 
the most harmful way of doing so. To make anything but 
the most restricted use of them.must deprive the whole 
system of Supply of its meaning and utility.’ The amend- 

_ ment, it may be argued, is not of much constitutional 

importance so far as the demands for grants relating to the 

Reserved subjects are concerned, as those demands, if 

refused, may be restored,* if the Governor of the province 

concerned certifies that the expenditures provided for by 
them are essential to the discharge of his responsibilityfor 
those subjects. But it is undoubtedly of great political 
significance so far as the demands for grants for the 
Transferred subjects are concerned. The enforcement of 
the amendment in connection with refused demands for 
grants relating to those subjects is bound to produce 
consequences subversive of the principle of ministerial 
responsibility which has been introduced into our constitu- 
tion so far as the administration of the Transferred 
departments is concerned. That is to say, the responsive- 
ness of the Ministers to the declared wishes of the 

Legislative Council will diminish, if not altogether dis- 

appear, and the control of the Legislative Council over 


4 The System of National Finance, p. 89. 

*It is true, however, that the amendment will enable a local 
Government to resubmit a refused demand relating to a Reserved 
subject, which cannot be reasonably certified by the Governor as 
“essential’ to the discharge of bis responsibility for the subject. 
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them will be correspondingly weakened. Another harmft 4 
consequence that is very likely to follow the enforcement - 
of the additional Sub-rule! under consideration, is that 
occasions of friction between the legislature and the — 
executive Government will multiply, engendering bitter- 
ness between them. Nor can we ignore here the effect of 
this Sub-rule upon the members of a provincial Legislative \_ 
Council. It is very likely to make many of them less con-_ 1 
scientious in their attitude towards demands for the Trans-- 
ferred subjects. Their votes in respect of those demands 
would not always be given under that heavy sense of 
responsibility which would otherwise attach to their votes 
if they had in their minds, when voting, that their decisio 
so far as those demands were concerned, was final and 
might bring about the resignation of the Ministers concern= _ 
ed. Thus the additional Sub-rule is open to objection on ; 
various grounds. 

wAs soon after the commencement of each financial year 

as possible, a Committee on Public Accounts? ) 
paar is constituted to deal with the audit and appropri- 
Accounts ation accounts of each province and such other 
on matters as the Finance Department of the local 
Government may refer to it. The number of 

the members of the Committee is as the Governor directs. 
Of the members constituting the Committee not less than 
two-thirds are elected by the non-official members of the 
local Legislative Councii and the rest are nominated by the 
Governor. The Finance Member of the local Government 
is the Chairman of the Committee, and, in the case of an 
equality of votes on any matter, has a second or casting vote. 

In examining the audit and appropriation accounts of the 
province, the Committee must satisfy itself that the money>" 
voled by the Council has been spent within the scope of the 


1 i.e. the new Sub-rule mentioned before. E 
® Provincial Legislative Rule 33. a] 
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» demand granted by the Council.’ Besides, it must bring 
ean the notice of the Council *— 
(1) every case of reappropriation from one grant to 
another ; 
~ (2) every reappropriation within a grant which is not © 
made in accordance with the Rules regulating the functions 
of the Finance Department or which has the effect of 
increasing the expenditure on an item beyond the amount 
granted by the Council; and 
' (3) any expenditure which the Finance Department 
has desired should be brought to the notice of the Council. 
The procedure for legislation is not uniform in the 
provincial Legislative Councils, as the Standing 
Aer Orders relating thereto vary in different provin- 
. procedure. ces. It is not therefore possible for us to 
describe in this volume how laws are made by 
each provincial legislature. What we propose to do, 
p however, is (i) to state the procedure of provincial 
. legislation in a general way without going into details and 
(ii) to describe, more or less by way of illustration, how 
ills are passed by the Bengal Legislative Council, as no 
“4 vince presents an exactly typical case. 
, Pixos member, other than a Member of the Government, 
4 ea desiring to move for leave to introduce a Bill is 
statement of Tequired to give notice of his intention and 
on eg must submit, together with the notice, a cop 
legislation Of the Bill and a full statement of its object: 
inaGover- and  reasons.* If the Bill is one which 
lative _ requires, under the Government of India Act, 
Council. = previous sanction for its introduction, a copy 


of such sanction musi be annexed to the notice. The 





’ 


jo 


2 The Provincial Legislative Rule 34. Thus only the accounts of 
the voted expenditure of the Government are brought to the scrutiny 
of the Committee. Lone : 
_ * Ibid. | * The Provincial Legislative Rule 19. 4 


14 oat x | 






















eee 3.9 “THE INDIAN. 
period of notice of a shotites for leave to 
as follows ? :— “i 
(1) fifteen days, if the Billi relates to a Tran 
subject ; 
(2) one month or, if the Governor s9 directs,.a | 

period not-exceeding two months in all, if the Bill 
to a Reserved subject. 
If, however, the Governor of a province ordeal 
publication of a Bill (together with a statement 
objects and reasons) in the local Gazette, it is not neces 

to move for leave to introduce the Bill ;? nor is it necessaty ¥ 
in that case to publish the Bill again, if it is afterward . 
i introduced. . We 8 
| - As soon as possible after a Bill has been introduced a 
a provincial Legislative Council, it must, unless it 


“After a Bill has passed through its introductory stage, 
is generally referred toa Select Committee. When this 
Committee submits its final report, the Bill, as reported by * 
the Committee, is taken into consideration, unless jit is 
¢ecommitted. Amendments may be moved to the Bill A 
this stage. After the amendments have been disposed 
the Bill as amended, or as it emerged from the Selée 
Committee, or in its original form, is passed by- t 
Council. . 

As has been seen before, the Bill cannot have the force 







m 
and effect of law until it has received the assent of the -w: 
Governor of the ‘province concerned as well as Of thea! 
Governor-General. - 

If the Governor of a province certifies that a Bill or any © 
clause of a Bill or any amendment toa Bill affects th 

_ safety or tranquillity of the province or any part ns 


1 The Provincial Legislative Rule 19. 
2 Joid., 18. 
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€ taken thereon, all notices of motions relating to 
ect-matter of the certificate must lapse, and if any 


3, it cannot be so set down after the direction.' 
a Bill is introduced in the Bengal Legislative 
Council, or on some subsequent occasion, a 
for legisla- motion is made by the member in charge either 
- Be the (i) for the consideration of the Bill by the 
lative Council at once or at some future time, or 
(ii) for its reference to a Select Committee, or 
ii) for its circulation for the purpose of eliciting public 
inion thereon.? The principle of the Bill and its general 
| provisions may be discussed at this stage, but no discussion 
* of. its details further than is necessary to explain its 
eeeeipie is in order. Nor can any amendments be moved 
» te the Bill at this stage. But if the member in charge 
moves for the consideration of his bill, any member may 
move an amendment for its reference to a Select Committee 
or for its circulation.* If, on the other hand, he moves 
; r the reference of his Bill to a Select Committee, an 
endment may be moved for its circulation for the purpose 
ef eliciting public opinion thereon. Where a Bill has been 
‘480 circulated and opinions have been received thereon 
within the appointed time, the member in charge, if he 
wants to proceed with his Bill, must move for its reference 
to a Select Committee unless the President allows, in the 
“exercise of his special power, a motion to be made that the 
y Bill be taken into consideration. 
+ The Member of the Government to whose department 
the Bill relates and the member who introduced the Bill 
4 


%. 1 The Provincial Legislative Rule 21. 
3 






2 Bengal Legislative Council Standing Order 43, 
3 Ibid., 44. 


Le 4 Ibid. gh 
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at no proceedings, or no further proceedings,. | : 


hotion has not already been set down on the list of 
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must be members of every Select iy Sl) Boe The othe, 

members of the Committee are named in the | 
Composition motion proposing the appointment of the Com-* 
- one mittee.1_ The Member of the Government to 

whose department the Bill relates is ordinarily the 
Chairman of the Committee. The Chairman has a second or ' 
casting vote in the case of an equality of votes. The Com** 
mittee may hear expert evidence and the representatives 
of special interests affected by the measure before» it. 
Any person residing within the jurisdiction of the Govern- 
ment of Bengal, whose evidence is, in the judgment of the 
Committee, material with reference to any Bill then und 7 
its consideration, may be compelled, under the Bengal 
Legislative Council (Witnesses) Act, 1866, to appear as a 
witness before the Committee and, further, to produce | 
before it all such books, deeds and writings as are likely tor 
be necessary for obtaining information regarding the mattemy 
under consideration. 

When a Bill has been referred to a Select Committee, 
the Committee must submit a report thereon. The report 
may be either preliminary or final. Any member of 
Committee may record a minute of dissent if he so desires.., 
After the presentation of the final report, the member in. 
charge may move for the consideration of the Bill as 
reported by the Select Committee or for its recommittal.? 
If he moves for its consideration, any member may move 
an amendment for its recommittal. j 

When the motion that the Bill be taken into consideration 
has been accepted by the Council, aniendments may be 
moved to the Bill.* The amendments are ordinarily consi- 
dered in the order of the clauses to which they respectively 
relate.* If, however, no amendment is made when the” 


. Caneel 3 Legislative Council Standing Order 40. We 
_ * Tbid., - . 3 Ibid., 48. me ce 





E inotion for coking the Bill into consideration, has been 
adopted, the Bill may be passed at once. If, on the other 
_*hand, an amendment is made, any member may object to the 


passing of the Bill at the same meeting. If such objection — 


.prevails, the Bill is passed at a future meeting either with 
ot without amendment. 

When the Bill as passed by the Council has been signed 
by the President, it is submitted to the Governor for his 
assent, and, if assented to by him, it is submitted to the 
Government of India for the assent? of the Governor- 
General. If the Governor-General assents to it, it becomes 
an Act. 

If the Governor returns the Bill as passed by the Council 
for its reconsideration, the point or points referred for 
reconsideration are put before the Council by the President, 
and are discussed and voted upon in the same manner as 
amendments to a Bill.? 

The member in charge of a Bill may withdraw it at any 
stage with the permission of the Council.% ob 


1 See pp. 159-60 ante. 
2 Bengal Legislative Council Standing Order 55. 
STbid., 56. 
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fe THE ‘HOME’ GOVERNMENT 


The Home administration of Indian affairs before 1858s—Changes 
introduced by the Act of 1858—The Secretary of State for India— 
The Council of India—Functions of the Council—Procedure at 
meetings of the Council—Correspondence between the Secretary of 
State and India—Information to Parliament as to orders for come 
mencing hostilities—Utility of the Council of India--The Crewe 
Committee on the Council—Prof. Keith’s views about the Council— 
Late Mr. B. N. Basu’s views about the Council—The Joint Select 
Committee and the Council—The Council, an anachronism—The 
India Office and its organization—Audit of Indian accounts in the 
United Kingdom—High Commissioner for India—His appointment— 
His duties—Cost of the Home administration: original arrange- 


é’ 


ment—The Joint Report on the question of cust-The Crewe * 


mmittee’s views on the same—The present arrangement—Its * 


defect. 


Down to 1784 the affairs of the East India Company 


The Home Were managed in England by the Court of 
administra- Directors and the General Court of Proprietors. 
a of the Company. The East India Company 
affairs Act, 1784, better known as Pitt’s Act of 1784, 
“... 1656. established what might be regarded as the dual 
stem of government which lasted till the year 1858. It 
created a Board of six Commissioners for the affairs of 
dia, popularly known as the Board of Control, ‘ with full 
wer and authority to direct all operations and concerns 


if 






relating to the civil and military government and revenues. 
of India..! The Board was to consist of one of the 
Secretaries of State for the time being, the Chancellor of 4 
com 


x Imperial Gazetteer of India, vol. iv, p. 34. 
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Pakhaseer and iso other Privy Conteitiggs: The j 
members of the Board were to have ‘access to all pape 
and muniments’ of the Company and to be ‘furnished. 
with such extracts or copies thereof’ as they might 4 
require.' The Directors were required to pay due obedi~ q 
ence to, and to be bound by, such orders and directions as | 
they would receive from the Board, touching the civil and. 
military government and revenues of the British territorial 
possessions in the East Indies.2 The system of Govern- 
ment created by this Act is thus described by the Com-. 
mittee on the Home Administration of Indian Affairs 3 :— 
‘The executive management of the Company’s affairs was 
in the hands of a Court of Directors, who were placed in 
direct and permanent subordination to a body representing | 
the British Government and known as the Board of Control. 
The functions of the Board were in practice exercised by 
the President, who occupied in the Government a position 
corresponding to some extent to that of a modern Secretary i 
of State for India. ‘The Board of Control were empowered 
“Sto superintendent, direct and control all acts, operations, 
and concerns which ‘in anywise relate to the civil or 
military government or revenues of the British territorial 
possessions in the East Indies.’’ Subject to the superinten- 
dence of the Board of Control, the Directors conducted the « 
correspondence with the Company’s officers in India, and 
exercised the rights of patronage in regard to appoin 
ments.’ According to Sir George Chesney, the Presid 
of the Board of Control was always a member of th 


7 
Cabinet.* < 
* 


+ The East India Company Act, i784, Section 11. 

2 Ibid. 

* Vide para, & of the Report of the Committee.—' The Com- 
mittee was appointed to enquire into the organization of the India 
Office and the relations between the Secretary of State in Council 
and the Government of India’. Para. 1 of the Report. 

4 Indian Polity, p. 360. oR * 
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The Government of India Act, 1858, abolished the dual 
system of Government prevailing from the year 
1784, by transferring the administration of 
bythe Act India from the Company to the Crown and, 





a Changes 
_ introduced 
ly daa among other things, authorized the appointment 
4 of an additional Secretary of State who was empowered to 
exercise, except where otherwise provided, the powers 
formerly exercised by the Court of Directors, the Court of 
Proprietors, or by the Board of Control in relation to the 

-. government and revenues of India.* Besides, it created a 
Council to assist the Secretary of State in the performance 

of his duties. This- Council was formally ‘styled ‘the 
Council of India.’ Thus came into existence the Secretary 

. of State for India and his Council. Describing the change 
effected by the Act of 1858 in the Home administration of 
~ Indian affairs the Committee, to which reference has been 
made above, stated* that in general, the dual functions of 

the Board of Control and the Court of Directors were vested 

in the corporate body known as the Secretary of State fur 
India in Council. The substitution of administrative 
responsibility on the part of the Government for the 
superintendence it had formerly exercised caused a 

\ vedistribution of: the functions in which the lines of 
' inheritance became to some extent obscured; but the 
| persistence of the dual principle could still be tracéd 
' the corporate activities of the Secretary of State in 

an 

The territories for the time being vested in His Majesty 
in India are, in the words of the Government of India 
Act, governed by and in the name of His Majesty” the 
; $ing-Biiyaror. The authority of the Crown over India 






9. This Committee was presided over by the 


aa Reason 3 of the Act. - 
E ‘ port of the Committee on the Home Administration of Indian 
Reta. Marquess 
" ry. ted We shall in future refer to this Committee as the Corn u 


Committee. . . 7 
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is exercised through the Secretary of State’ for India | 
who is appointed, ‘ like other Secretaries of State, 
by the delivery to him uf the seals of office.’ He ™ 
of State for is a member of Parliament and is responsible to. — 
intia. it ‘in accordance with constitutional practice ‘ 
for his official acts.’ LAs a Cabinet Minister and member of | 
the Privy Council, he is the constitutional adviser of the | 
Crown in matters relating to India. He appoints? two 
Under-Sec¢retaries, one permanent, who is recruited from the 
Civil Service, the other Parliamentary, who changes with the 
Ministry and who represents him in that House of Parliament 
of which he does not happen to be a member. Ordinarily 
he remains in office so long as the Cabinet of which he 
is a member remains in power. He may, however, be 
forced to resign his office on account of his personal errors © 
in the conduct of his department. Appointments by the 
Crown to offices in India are made on his advice.* 
The Council of India, as originally constituted under the 
; Act of 1858, consisted of fifteen members, eight 
The Council 
"ot tails. of whom were appointed by the Crown and 
seven elected by the Court of Directors * of the 
East India Company. The constitution of the Council 
has been altered from time to time. Under the existing , . 
Act the Council is to consist 5 of such number of persons 4 
Le not Jess than eight and not more than twelve, asf 


es 


“The 


tt 


A SR tee, 


a 


there are five officers. Hence any Secretary of State is 
of “panier the tunctions of any other, and consequently it is 
and Toper to confer statutory powers in general terms on ‘‘a 
i * the ’) Secretary of State,’’ an expression which 1s defined by the’ 
nterpretation Act, 1889, as meaning one of Her Majesty’s prince ss 
Secretaries of State’.—Ilbert, Te Government of India, p.172. ~ 
Vide also Marriott’s English Political Institutions, pp. 108-9. 
? Ibert, Zhe Government of India, p.172. as 
* It is said that only the Viceroy is appointed on the recoméiida r 
tion of the Prime Minister. 
* Either from among its own members or from the ae 
of the Company. \ 
$ Section 3 (1) of the Act. - * | 
“ es 
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1 The office of Secretary of State is constitutionally a unit, bi 
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the members of the.Council must have served or resided in 

India for notless than ten years and must not have left 

India more than five years before their appointment to the 

Council.! The night oPfilling any vacancy in the Council 

is vested in the Secretary of State. * The ordinary term of 

_ office of a member is five years, but he may be reappointed 

by the Secretary of State for a further term of five years 

‘for special reasons of public advantage.’* In any such 

case, however, the reasons for the reappointment must be 
{ laid before both Houses of Parliament in the form of a 
minute. It is open to a member of the Council to resign 
his office and any member of the Council may-be removed 
from his office by the Crown on an address of both Houses 
of Parliament. Every member receives an annual salary of 
twelve hundred pounds. But if any member was at the 
time of his appointment domiciled in India, he is entitled, 
in addition to his salary, to an annual subsistence allowance 
i of six hundred pounds. No member of the Council is 

‘ capable of sitting or voting in Parliament. § 

The Council of India conducts under the direction of the 
Secretary of State the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence with India. © The powers which are vested 


i: Secretary of State may determine. At least one-half of 
be 
: 


R 


ane Sectigys (3) of the Act. 2 Section 3 (2) of the Act. 
* SectiOn@® (5) of the Act. 
ere are now three Indian members on the Council, each of 
wh receives, in addition to his salary, an annual subsistence 
_ allowance of six hundred pounds. 
* Speaking on this clause in the (first) Bill for the Better Govern- 
ment of India, 1858, Viscount Palmerston said:—‘We do not 
| Wetnin that the Councillors shall be capable of sitting in Parliament. 
e think there would be great inconvenience in such an arrangement ; 
that they would become party-men; that they would necessarily 
~ associate with one side or the otaer in this House, and that, with 
* , changes of Administration, the relations between the President and 
‘ the Councillors might then become exceedingly embarrassing.’ 
Vide P. Mukherji’s Constitutional Documents, vol. i, p. 156. « 
‘Section 5 of the Act. * 
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in the Secretary of State in Council and in the Council of 
India are exercised at meetings of the Council 
~~ ‘at which such number of members are present 
Council. as may be prescribed by general directions of 
the Secretary of State.’? The Council may 
act in spite of any vacancy therein. It must meet as and 
when the Secretary of State directs, but there must be held 
at least one meeting of the Council in every month.* The 
Secretary of State is the President of the Council with 
“power to vote. Any member of the Council may be 
appointed Vice-President thereof by the Secretary of State 
in Council, but any person so appointed may be removed 
from his office at any time by the Secretary of State. * 
At every meeting of the Council the Secretary of State, 
or, in his absence, the Vice-President, if present, 
pips oe or, in the absence of both of them, one of the 
of the members of the Council, elected by the members 
Council. 5 
present at the meeting, presides. In the case 
of an equality of votes at any meeting, the person presiding 
has a second or casting vote. Any act done at a meeting 
of the Council in the absence of the Secretary of State 
requires his written approval for its validity. 

If there is a ditference of opinion on any question at any. 
meeting of the Council at which the Secretary of State is. . 
present, his decision is final except in those cases where 
the concurrence of a majority of votes is express] quired 
by the Act.+ In case of such difference of opinion.the 
Secretary of State may require his opinion and his reafens 
for it to be recordéd in the minutes of the proceedings, and 
any member of the Council, who has been present at the 
meeting, may also require his opinion and his reasons for 
it to be similarly recorded. 


2 Section 6 of the Act. ? Section 8 of the Act. 
* Section 7 of the Act. * Section 9 of the Act. 
= SMPs 
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For the more convenient transaction of business the 
Secretary of State is empowered to constitute 
Committees of the Council of India, and to direct 
Council. - What departments of business are to be under 

those Committees and how the business of the 
Secretary of State in Council or of the Council of India is 
to be transacted. Any order made or any act done in 
accordance with such direction is to be treated as being an 


order of the Secretary of State in Counci!.1 To these 


‘Committees matters connected with the various branches 
of administration are referred before being finally placed 
before the Secretary of State in Council.” 
The Secretary of State in Council prescribes the 
procedure for correspondence between the 
Carespoo Secretary of State and the Governor-General in 
oe will the Council or any local Government in India.% 
Secretary of Before the Reforms every order or communi- 
— cation proposed to be sent to India had to be 
submitted to a meeting of the Council, or to be 
placed on the Table of the Council Room for seven days 
prior to its issue for the perusal of the members of the 
‘Council, unless it dealt with a‘ secret’ matter or the action 
proposed to be taken was, in the opinion of the Secretary 
of State, ‘urgently’ required. The present simpler mode 


of conduct of correspondence with India was recommended © 





by the Crewe Committee.* The reasons for the change — 


suggested were thus stated by the Committee :—‘ Our 


second suggestion is that the Secretary of State should 
regulate by executive orders the mode ot conduct’ of 


~ correspondence between the India Office and the Govern- 


ment of India and Local»Governments. The issue of 


1 Section 10 of the Act. 
® The Fitth Decennial Report, pp. 51-52. 
* Section 11 of the Act. 


* See para. 27 of the Committee’s Report. ie “gee 





orders and communications has hitherto been regulated by 


~~ 
the somewhat meticulous procedure prescribed by the Act 


of 1858 ; and we do not think we need justify our proposal) 


to liberate the India Office from the restrictions imposed 
by a bygone age and to place it on the same footing as 
other Government Departments in this respect.’ 
If any order is sent to India directing the actual 
commencement of hostilities by His Majesty’s 
Hg dora forces in India, the fact must be, unless the 
ment asto order has in the meantime been revoked or 4 
rein suspended, brought to the notice of both Houses 
hostitities. of Parliament within three months of the issue 
of the order, or, if Parliament is not sitting at 
the expiration of those three months, then within one 
month after the next meeting of Parliament.‘ This 
provision enables Parliament to have an ‘ early opportunity 
| of caJling upon the Government for explanation of the 
causes which had led to such orders.’ * 
In the course of his speech on the (third) Government of 
* India Bill, 1858, the Ear] of Derby stated * that, 
mares , although it was expedient that the business (of 
of India. the government of India) should be conducted 
by a high Ministerial officer . . . who should, 
like the holders of other offices in the Government, be 
appointed by the Crown and be responsible to Parliament, 
‘yet, inasmuch as it was impossible to conceive that any 
person so appointed would have sufficient knowledge and’ 
‘experience to discharge duties so various and so coffipli- 
cated as those connected with the administration of all the © 
different provinces of India, it was necessary for the good ~ 
government of India, to associate with the Minister a 


“4 Section 15 of the Act, 
2 See Viscount Palmerston’s speech on the Government of India. 
. Bill, 1858.—P. Mukherji’s Constitutional Documents, vol. i, p. 157. 
\ ® See P! Mukherji’s Constetutional Documents, vol. i, p. 167. 
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a 
Council, more or less numerous, by whom he might be | 
“. assisted and advised. Thus the Council of India “was. 
ated not to be, to quote the Earl of Derby again,! a” 
screen between the Minister and Parliament as the Court of 
Directors might have been, but to give the Minister advice 
which, on his own responsibility, he would be at liberty 
either to accept or reject. In order to achieve this object 
it was provided by the Act of 1858 that the major part bow 
of the appointed and of the elected members of the Council — 
* should be persons who had served or resided in India for 
~ not less than ten years, and, with certain excepgions, who 
had not left India more than ten years before’the date of 
their appointment.* And it was further provided by the 
same Act that future appointments or elections should be 
‘so made that nine at least of the members of the Council 
should possess those qualifications. Though the Council 
was established primarily with the object of ‘providing a¥ 
Minister of the Crown, usually without personal knowledge 
cof India, with experienced advice upon Indian question 
yet it was given a special function, which was pain | 
intended, according to the Crewe Committee,* ‘ to actias a 
counterpoise to centralization of powers in the haa ar 
he Secretary of State or instance, ‘no grant or 
ppropriation of any part of the revenues of India’ could % 
be made under the Act of 1858 ‘ without the concurren 
of a majority of votes at a meeting of the Council 
Similarly, a few other specified matters could not 
decided without the vote of a majority in Council. This i 
the case even now, subject, of course, to the provisions of 


f, 
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a 
1 See P. Mukherii’s Constitutional Documents, vol. i, p. 168. * 
2Section 10 of the Act of 1858.—Mukherji’s Constitutional 
Documents, vol. i, p. 137. 
3 Jbid. 
* Para. 11 of its Report. 
5 This is the case even now, subject, of course, to the provisions 
the Government of India Actand the Rules made thereunder. 
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the Government of India Act and the Rules made ~ 
, thereunder. But still the Council has been in the main_am 


ential consultative body since its creation. It has had qa 
ower of initiativ ) 
* The majority of the members of the Crewe Committee 
recommended in their Report the abolition of 
The Crewe , : SE haa eee 
Committee the Council of India and the creation in its place 
, of a statutory Advisory Committee to which the in 
‘ Sécretary of State might refer such matters as 
he might determine for its advice and assistance.! They | " 
were of opinion that there was no constitutional function ~ 
of the Secretary of State in Council which, under the new 
conditions, could not equally well be discharged by the Secre- 
Pr, tary of State.* Professor A, Berriedale Keith, 
| Keith's who was a member of the Committee, stated in 
views about his Minority Report’ that he was opposed both 
il ent to the continued existence of the Council of ni 
and to the substitution for it of a statutory Advisory! | 
Committee as recommended by the majority of his} , 
i Olleagues. As regards the Council of India he held that 
the composition of the Council as representing Indian 
official experience at once qualified and tempted it to 
improve in detail, and in a sense to do over again, work 
already done in India.* Though fully conscious of the 
ful service rendered by the Council in the past, he was, 
ever, of opinion that_the conservatism natural to retired 
icials had acted sometimes as a barrier in 


acted sometimes as a barrier in the way og 
eful reform,’ Besides, the natural tendency to delay in 


the action of the Government of India had been injuriously 


* 
















® * Paras. 20 and 23 of the Majority Report. 

2 Para. 21, ibid, 

® Minority Report by Professor A. B. Keith on the terms of 
reference to the Committee on the Home Administration of Indian 


Affairs. 
* Para. 31 of the Report by Professor Keith. . 
* Ibid. ; , 





fostered by the aeinds of the India. Office fader < Come 
system of procedure.! And lastly, he pointed out from™ 


tm the evidence of Mr. Austen. Chamberlain, the tendency of 


Government of India in minor matters,? In the absences 
ie papeeeneer et oper ah prove its utility 
by suggesting improvements on the proposals of the. 
Government of India, it would, he hoped, become the rile 
for the Secretary of State to refrain from interference save ° 
when he was satisfied that some real principle was involved, 
in which event his intervention would carry all the more 
weight because his authority was not frittered .away by 
interference in lesser matters.* As the Montagu-Chelmsford¢ 
Scheme imposed on the Secretary of State a process” process of 
progressive abnegation of his power of superintendence, 
rovernment of ndia, the 
abolition of the instrument by which in the past a close ain 
, detailed control and revision had been exercised in respect | 
of Indian affairs was in his opinion requisite as a necessary 
preliminary to, and a conclusive manifestation of ‘the 
purpose of His Majesty’s ministers to secure, the gradual 
realization of responsible Government in British India, 4 2% 







1 Para, 31 of the Report by Professor Keith, 3 
® Para. 34 of Prof. Keith’s Report. > 
The Council, says Mr. Ramsay Macdonald, ‘ has not only to. 
consulted, it has to agree. The awkwardness of the situation w 
’ would be created if the Secretary (of State) forced his desires in ‘ 
teeth of the opposition of his Council, even when he has constitu’ 
authority for doing so, » Timits his_authority in practice more than it 
is limited by law. . . js action is limited by a Council whic 
more of the nature of a body of civil servants, but which has the 
e. wert in the most essential matters of government to hamper the 
bie Secoiary of State in doing what he thinks he ought to do: And 
| -* this Council is non-representative ; it acts of its own untrammelled 
will; it is not directly responsible to Parliament. This constitutional | 
a anomaly could not have existed fora generation if Parliament <7 
; taken an active interest in Indian affairs’.--Zhe Government of 
* India, pp. 47 and 48, 
8 Para. 34 of Professor Keith’s Report. x: 4 
* Para. 31, ibid. Re a 
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As regards the Advisory Committee, he said that the argu- 
ments adduced by the majority of his colleagues in favour 
of its creation did not appeaito him capable of carrying 
cpnviction.!. Under the reform scheme he had no hesitation 
in holding * that in the performance of his diminishing 
duties the Secretary of State should be able to obtain all 

e aid he would require primarily from the permanent 
a of his department and from expert sources such as the 
brokers of the India Office and the Bank of England. - In 
matters in which further advice was deemed necessary, e.g., 
currency questions or other issues involving special 
knowledge, he would have recourse to Committees appoin- 
ged ad hoc. » 

The late Mr. Bhupendranath Basu, another member of 

the’ Committee, was also in favour of the 

“ea abolition of the Council of India. He expressed 

-jnath Basu’s himself in a separate note appended to the 
|the Counc Majority Report as follows *% :—‘ As regards the 

- abolition of the Council of the Secretary of 

State, I agree with the majority report though not quite 


cade: ot 


= 
4 


for the same reasons. My reasons are, firstly, that the a) 


abolition of the Council will naturally result in the Secretary 
of State leaving things more and more to the Government 
of India, and interfering only in matters of Imperial, 
concern, and, secondly, it will thus throw a much _ greater 
wresponsibility on the Government of India, which in its 
‘own interests will have to share it with the representatives 
of the people, apart from any question of statutory obliga- 
tion. We shallthus bring about greater co-operation and. 
responsible association between the Government and the | 
people, and greater reliance upon their conjoint action, and 


1 Para. 34 of Professor Keith's Report. 

? Para. 33, ibid. 

® Note by Mr. Bhupendranath Basu on the Report of the Committee 
on the Home Administration of Indian Affairs, para. 8. 
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pave the way to the attainment of sélf-government in India : 
without much dislocation of machinery.’ He was also 
‘ opposed to an Advisory Committee with no responsibility 
and no statutory functions.’ Such a Committee would 
retain, according to him, the demerits of the present system, — 
and would lose some, if not most, of its merits.! Nea 
: ‘A habit,’ says Mr. Ramsay Macdonald,? ‘has more ~ 
E influence upon an Englishman than a reason > i” 
— In spite of these weighty opinions * in favour of — 
Committee the abolition of the Council of India, the Joint 
—— Select Committee recommended its continued 
existence. ‘The Committee are not in’ favour 
of the abolition of the Council of India. They, think that,» 
at any rate for some time to come, it will be absolutely 
necessary that the Secretary of State should be advised by 
persons of Indian expérience, and they are convinced that, 4 
if no such Council existed, the Secretary of State would » 
have to form an informal one if not a formal one. There- — 
fore, they think it much better to continue a body which , 
has all the advantages behind it of tradition and authority, 
although they would not debar the readjustment of its 
work so as to make it possible to introdue® what is known 
as the portfolio syste They think, Also, that its constitus. 
‘Hon Tiny advantageously be modified by the introduction 
“, of more Indians into it and by shortening of the period. of 
the service upon it, in order to ensure a continuous flow of ~ 
fresh experience from India and to relieve Indian members. 
from the necessity of spending so long a period as seven 
years in England.’ * 


oS ata 


2 Paras. 9-13 of Mr. Basu's Note. 
® The Government of India, p. 45. 
3 Both the Indian National Congress and the All-India Muslim 
League demanded the abolition of the Council of India in their 
b. Joint Scheme of Indian Reforms adopted in their respective sessions 
held at Lucknow in 1916. 4 
© #The Joint Select Committee’s Report on Clause 31 of the/™ 
' Government of India Bill. — : a 
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Whatever justification there might have been for the — 

creation of the Council of India in 1858, and | 

oe whatever justification there may be for its — 

' expenditure retention even under the Reforms Scheme, its | 

,. indefinite continuance cannot be supported. Itv 

has_ stood in the way of useful reform in the ~ 

Poast. It_has_ not always—exercised-with scrupulous care 4 
and attention its so-called |_power_of financial veto with 


q 
‘| 
7 


regard to_ the expenditure of the Indian revenues. As 
Professor Keith says in his Minority Report, ‘it is admitted | 
that the evidence shows that, in matters decided by the 
British Cabinet, the Council of India in the past has felt 
bound to defer to the superior moral authority of that - 
body, and has pro /anto abnegated the unfettered use of. 
the powers conferred by the Government of India Act, 
1915 (section 21) ; minor instances such as the charging to 
India of the cost of a ball in honour of the Sultan of 
Turkey suggest that, even in matters not of Cabinet 
importance, the scrutiny of the Couacil has fallen short of 
any high standard of care for Indian interests.’! Chesices, 
the position of the Council has sometimes made if@ifficult 
for it to exercige effective control over the expenditure of 
tthe Indian revenves) As Sir John Strachey, himself a | 
member of the Courfcil for ten years, says,” ‘ the powers 
_*. .. given to the Council in controlling expenditure are, 
however, far from being as great as at first sight they seem 
to be, for they canonly be exercised in regard to the 
ordinary business of the administration. Orders involving 


4 In the Majority Report we also find :— 

‘ The Council (of India) are by law ina position to obstruct 
his (i.e. the Secretary of State’s) policy, or indeed the policy of His | 
Majesty’s Government, by interposing their financial veto if Indian | 
revenues are affected; but in practice they have echeoweter 3 ae 
supremacy of the Imperial Executive by accepting proposals co 
municated Ste yn as decisions = oo Ministry, in so far as hel 

a regs ra issues. on which they are legally competent 
Lo de.’—-para. 12, *See his /ndia Ged ed.), p 68 re. a 
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_ large expenditure may be given by the Secretary of State 
without either the consent or the knowledge of the 
Council.’ Whatever may have been the real character 
of the control which the Council has hitherto exercised, or 
has been allowed to exercise, over the expenditure of the 
evenues of India, we believe we are correct in stating 
that, now, since increased financial powers have been 
conferred upon the Indian.legislative bodies and since those4. 
powers will be further increased in the immediate fatal 
‘the usefulness of the Council as a body keeping Indi . 
expenditures within legitimate limits must be of rapidly 
diminishing importance. The duty of safeguarding 
Indian interests in financial matters should rest with the 

4 Government of India and the Indian Legislature. 
peng The ( Council seems to us to be an anachronism 
anachro- at present, the sooner got rid of, the better for 
am. the government of India. Now that Dominion 
status has been promised to India, it should be abolished 
as soon as possible. Let us hope that the day is not 
far distant when the duties and responsibilities of the 
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1* But this (financial) check’, wrote Sir George Chesney, ‘is. 
practically rendered nugatory by the power given to the Secretary 
of State to deal with business alone in the Secret Department... . 
And thus while the sanction of the majority of that body is 
required to the granting of a gratuity or a pension of a few 
| shillings a year recommended by the Government of India on behalf 
+ of some humble applicant, a Secretary of State may order, and nas. 
~ ordered, military operations to be undertaken by the Government 
‘of India, involving an expenditure of millions of money, not only 

without the sanction, but without even the cognizance of his Council. ” 
—Indian Polity, pp. 371-72. 
i *The Council, according to Mr. Ramsay Matdonald, ‘is a 
' cumbersome machine of check and counter-check if it has any use at 
all. It destroys real Parliamentary interest without giving Indian 
control or expert political advice. ... Itis mot government or 
advice by theexpert, but by the official. It isan adjunct to 
“bureaucracy, not to Indian opinion. It is a Civil Service imposed as. 
check upon a Legislature, and it becomes more and more 
tnomalous as representative institutions in India are establishe@ / 
d broadened.’— Zhe Coneemmeias India, p 
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». Secretary of State for India will become the same as those’ ~ 
of the Secretary of State for Dominion Affairs and that he 
will occupy the same position in relation to the Government 
of India as the latter does in relation to the Government of 
a Dominion. He will then be assisted, as the Secretary» 
for Dominion Affairs now is, only by his Parliamentary and 
permanent Under-Secretaries, and by a staff of subordinate 

officials. 

Bre establishment of the Secretary of State in Council 
: iat is commonly known as the India Office. It was 
Olficeand Otiginally created by the Act of 1858. The 
itserganiza- officers on the Home establishment both of the 
ae East India Company and of the Board of 
Control formed the establishment of the first Secretary of 
State in Council.t~ He’ was authorized by the Act to 
submit, within six months of its commencement, a scheme 
for his permanent establishment. As has been stated 
before, the Secretary of State has two Under-Secretaries, 
one of whom is permanent and the other Parliamentary. 
Some of his minor duties are delegated to these officers. 
There is, besides, an Assistant Under-Secretary who is 
also the Clerk of the Council.? There are in the India 
Office now small departments * dealing with (1) Finance, 
(2) Military affairs, (3) Political and ‘Secret’ matters, 
(4) Judicial and Public matters, (5) Revenue and Statistics, 
and (6) Public Works. Some of its previous functions 
have been transferred to the High Commissioner for India, 
For each department in the Office there are a Secretary 
and an Assistant Secretary, with a staff of clerks.5 All 


2Section 15 of the Act of 1858—vide Zhe /ndian Constitulion a 
by A. R. Iyengar. Appendix III. 
® Ibid 


id. } 

°* Imperial Gazetteer of india, vol. iv, p. 39. 
There is also a Deputy Under-Seeretary now. Pie: 

* Whitehali by C. Delisle Burns, p. 29. ‘ i 

| 5 Imperial Gazeticer of India, iv, p. 39. oe 
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- appointments to the India Office are made by the Secretary 
of State in Council ; but ‘junior situations’ in it must be 
filled in accordance with rules relating to appointments to 
similar situations in the Home Civil Service. No addition 
thay be made to the establishment of the Secretary of 
State in Council, or to the salaries of the persons on it, 
except by an order of the Crown in Council, to be laid’ 
before both Houses of Parliament within fourteen days of 


< its issue, or if Parliament is not sitting at that time, ther 


within fourteen days after the next meeting of Parliament.” 
The Secretary of State in Council may remove, however, 
any officer or servant belonging to his establishment. The 
Crown may, by warrant under the Royal Sign Manual, ~ 
countersigned by the Chancellor of the Exchequer, grant 
to any officer in the India Office such compensation, 
superannuation or retiring allowance, or to his legal 
personal representative such gratuity, as may respectively 
be ed sons on the establishment of any Secretary 
of State, or to the personal representatives of such persons, * 
may be made in this connection of another 
ial ah cer who does not exactly belong to the 
Indian establishment of the Secretary of State in 
accounts in Council, but whose functions are too important 
the United . F 
Kingdom. t© be ignored--we mean the auditor of the 
accounts of: the Secretary of State in Council. 
He is appointed by the Crown by warrant under the Royal 
Sign Manual, countersigned by the Chancellor of the 
Exchequer, and holds office during good behaviour.* He 
is empowered to appoint and remove his assistants. He 
examines and audits ‘the accounts of the receipt, expendi-. 






~ ture and disposal in the United Kingdom of all money, 


R _ stores and property applicable for the purposes of the 


4 Section 17 of the Government of India Act. 
2 [bi ® Section 18 of the Act. 
* Section 27, ibid. ‘ ; }! 


rocked 





.and lay before him all such accounts, accompanied by 
proper vouchers, and submit to his inspection all books, — 
*papers and writings having relation thereto. He may — 
examine any such officer, being in the United Kingdom, in — 
relation to such accounts, and may for that purpose requires | 
his presence before him. He must report to the Secretary _ 
of State insCouncil his approval or disapproval of those s 
accounts with such remarks in relation thereto as he thinks — 
fit; and he must specially note in his reports if any money © 




















to purposes other than those to which they are applicable.* 7 
Moreover, he must specify therein any defects, inaccuracies — 
or irregularities which may appear in those accounts, or in 
the authorities, vouchers or documents relating thereto.* e 
Finally, he must lay all his reports before both Houses of 
Parliament, with the accounts of the veut which they 4 
relate.* st 
The auditor and his assistants are paid such salaries out 
} of the revenues of India or out of moneys orig by 
Parliament as the Crown, by warrant counteriigned by the 
Chancellor of the Exchequer, may direct. Besides, they 
are, in respect of superannuation or retiring allowance or 
gratuity, in the same position as if they were on the _ 
establishment of the Secretary of State in Council.® 
Another important functionary closely connected with 
the Government of India in England is the High _ 
High Com- Commissioner for India. The appointment of a ~~ 
for India. | High Commissioner for India was provided for 
: in the Act of 1919 in pursuance of a recommenda- 
tion made by the Committee on the Home Administration ~ 


1 Section 27 of the Act. ® (bid. 
9 hid. * lbid. 


5 Ibid. @ ® bid. 
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of Indian Affairs. The Committee stated:! ‘We are 
satisfied that the time has come for a demarcation between 


the agency work of the India Office and its political and. 


administrative functions, and that the step would commend 
itself to all classes of opinion in India as marking a stage 
towards full Dominion status. Accordingly, we recommend 
wthat preliminary action should be taken with a view to the 
transfer of all agency work to a High Commissioner for 
or some similar Indian Governmental representative 
padon. ne suggest that, in the first instance, com- 


India with the object of transferring to the direct control 
of that Government the Stores Department and also the 
Accountant-General's Department (subject to any necessary 
reservations, including the retention of work connected 
with -higher finance), and that the Government of India 
should at the same time be invited to make suggestions for 
the transfer to their control of any other agency business, 
such as that transacted by the Indian Students Department.’ 
It has accordingly been provided by Section 29A of the 
Government of India Act that the Crown may by Order in 
Council make provision for the appointment of a High 
Commissioner for India in the United Kingdom, and for 
the pay, pension, powers, duties and conditions of employ- 
ment of the High Commissioner and of his assistants; 
and that the Order may further provide for delegating to 
the ‘High Commissioner any of the powers previously 
exercised by the Secretary of State or the Secretary of 
State in Council in relation to making contracts, and 
may prescribe the conditions under which he must act on 
behalf of the Governor-General in Comeil or any local 
Government. 

An Order of the Crown in Council, dated August 13th, 


* Para. 29 of the Majority Report. 
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1920, has since been published.! Under it the Governor- 
General_in Council may from time to time 


appoint, with the approval of the Secretary of* y 
State in Council, some “some person to be High 
Commissioner for India in the United Kingdom, and 
may with the like sanction remove or suspend any 
such person and appoint another in his place. The High 
Commissioner is to hold office for five years and is eligible 
for reappointment. The Governor-General in Council 
grant him leave of absence at any time and appoint s 
person to actin his place during his absence. He is to‘ 
receive a salary of three thousand pounds a year payable 
out of the revenues of India. He is not to be entitled to 
any pension in respect of his services as High Commissioner. 
But if a person in the Civil Service of the Crown in India is 
appointed High Commissioner, he may reckon his period 
of service as High Commissioner for the purpose of earn- 
ing any pension to which he is ordinarily entitled as a a4 
member of the Civil Service. In the exercise of his powers 
and performance of his duties he will be subject to the 
direction and control of the Governor-General in Council. 
Subject to the provisions of the Government of India 

Act, the High Commissioner must— 

(1) act as agent of the Governor-General in 
Council in the United Kingdom; 

(2) act on behalf of local Governments in India for 
such purposes and in such cases as the Governor-General 
in Council may prescribe; and 

(3) conduct such business relating to the Government 
of India hitherto conducted in the office of the Secretary of 
State in Council, as may be assigned to him by the Secre- 
tary of State in Council. 

He is empowered to make and sign, and if necessary seal, 


His appoint- 
ment. 






* See The Gazette of India, Qgtober 2, 1920, pp. 1881-82. 
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He must lay before the auditor of the accou 
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contracts in the name and on behalf of the Secretary, 


of State in Council. He can appoint his own appiscants| 

nts of the 
Secretary of State in Council accounts of the receipt, 
expenditure and disposal in the United Kingdom of all 
money, stores and property by him, accompanied by proper 
vouchers, and submit to the auditor all necessary papers. 
having relation thereto; and he must, as soon as may be, 


transmit to the Governor-General in Council a copy of the 
report of the auditor on those accounts. 


Action was taken under the Order shortly after its 
publication. On October 1, 1920, the Stores Department, 
the Indian Students Department and certain minor matters 
were transferred from the India Office to the High Com- 
missioner.’ Further transfers of work were made on 





April 1, 1921, and on April 1, 1922, But the whole of the. 


agency work of the India Office has not yet been transferred” 
to the High Commissioner.? We may mention here that. 


the late Sir William Meyer was appointed the first High 
Commissioner for India with effect from October 1, 1920. 
He was succeeded by Sir Dadiba Dalal of Bombay. As 
we are writing these pages, the latter’s resignation of the 
office of High Commissioner has been announced.* 
Ever since 1858 till the Reforms Scheme came into 
operation, the salaries of the Secretary of State 
—. for India, of his Under-Secretaries and of ‘the 
Administra- members of his Council had been paid out of 
ove heh sny the revenues of India.5 Similarly, the cost of 
the India Office had been paid out of the Indian 
revenues with this difference only that, in pursuance of a 


/* Report of the Indian Retrenchment Committee, 1922-23, p. 21. 
~ 2 Joid. * Jbid., p. 225. 

*Mr, A. C. Chatterjee, I.C.S., c.1.e., has since been appoint- 
ed High Commissioner. He was a member of the Veeeenp 
Executive Council at the time of his appointment to the office. ~ 

5 The salaries of the Secretary. of State, the Parliamentary Undet- 
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> mmendation of the Welby Commission (1895-1900), 

' the British Treasury had latterly contributed £40,000! 
-a@ year towards it. The inequity of this arrangement 
becomes obvious when we remember that the salary of the 
Colonial Secretary and the cost of his establishment have 
all along been paid by England. The authors of the Joint 
Report recommended that the Secretary of State’s salary,” 
liké that of all other Ministers of the Crown, should be 4 
defrayed from the Home revenues and voted annually by 
Parliament. ¥ "TRE Will Gnable,” they stated, any ieee 

questions of Indian administration to be discuss- _ 
The Joint , 7. 
Report on © by the House of Commons in Committee_of 
the question Supply. On previous occasions when this. 
of cost. ‘ 
proposal has been made it has encountered the 

objection that it would result in matters of Indian. adminis- 

\ tration being tréated as party questions. Without entering | 

f into speculations as to the future of parties in Parliament 
we do not see why this result would follow from such a 
debate more than from the existing debate on the budget. 
....' ‘It might be thought to follow,’ they continued,* 
“that the whole charges of the India Office establishment 
should similarly be transferred to the Home Exchequer ; but 
this matter is complicated by a series of past transactions, 





Secretary and the permanent Under-Secretary are and have been in 
the past, £5,000, £1,500 and £2,000 a year respectively. In addition 
| to-his salary, the Secretary of State occupies, free of rent, the India 
Office building which has been built and maintained out of the 
‘revenues of India and for the repairs of which the Government 
of India has topay.... (Vide Mr. Purshotamdas Thakurdas's 
“Supplementary Note on India Office Expenditure,’ para. 13; 
Report of the Indian Retrenchment Committee, p. 230 ) 

1 This. contribution used to be made indirectly through some 
adjustments between the India Office and the Treasury in respect of 
certain divisible charges.—See Legislative Assembly Debates, January 
16, 1923, vol. iii, No. 17, pp. 1078-79; see atso the Inchcape — 
Committee’s Report, p. 239. For the Welby Commission see page + 


® Montagu-Chelmsford Report, para. 294, 
\ * Ibid. Ee * Ibid. 
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and by the amount of agency work which the Indiay 
Office does on behalf of the Government of India; and we 
advise that our proposed committee upon the India Office 
‘organization should examine it and, taking these factors 
into consideration, determine which of the various India 
Office charges should be so transferred, and which can 
legitimately be retained as a burden on Indian revenues.’ 
In accordance with this recommendation the Créwe 
; Committee considered the cuestion of the inci- 
Bardon dence of the cost of Home Administration as 
views on between the Indian revenues and the British 
naeaneee: Exchequer. The majority of the members of 


. the Committee stated in their Report as follows! :— 


uf 


‘ We understand that it is the intention of His Majesty’s 
Government that the salary of the Secretary of State 
should, like that of all other Ministers of the ‘Crown, be | 
defrayed from Home revenues and voted annually by 
Parliament. Our main principles have already led us to 
distinguish the political and administrative duties of the 
Secretary of State, acting as a Minister, from the agency 
business conducted by the India Office on behalf of the 
Indian authorities. It appears to follow as a genéral 
conclusion that the charges incidental to the former should 
be met from British revenues. They form a normal 
part of the cost of Imperial administration, and should in 
equity be treated similarly to other charges of the same 
nature. ... Charges on account of agency work would 
naturally continue to be borne by India, in whose “interests 
they are incurred. The exact apportionment is clearly a 
matter of technical detail which is best left for settlement 
between the India Office and the Treasury. The principle 
that we would lay down is that, in addition to the salary of 
the Secretary ‘of State, there should be placed on the 


» Majority Report, para. 32. 
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ee 


Estimates (a) the salaries and expenses (and ultimately 
} nsions) of all officials and other persons engaged in the 
political and administrative work of the Office, as distinct 
from agency work; (4) a proportionate share, determined 
with regard to the distinction laid down in head (a), of the 
cost of maintenance of the India Office; the exact sum 
payable under heads (a) and (4) to be determined by 
agreement between the Secretary of State and the Lords. 
Commissioners of the Treasury from time to time. Any 
arrangement made under this scheme would supersede the 
adjustment agreed to between the India Office and the 
Treasury as a result of the recommendations of the Royal 
Commission on Indian Expenditure, over which Lord ~%w 
Welby presided. The India Office building and site and 
other similar property paid for in the past by Indian 
Sia Couns and now held by the Secretary of State for India 


= 


in Council, would continue to be Indian property.’ 

The Joint Select Committee also recommended tha 
all charges of the India Office, not being ‘agency’\ 7 
charges, should be paid out of moneys to be provided by 
Parliament. 

As a consequence of all these recommendations it has 
‘ been provided by the Government of India Act 
The present that ‘the salary of the Secretary of State shad/ 
i be paid out of moneys provided by Parlianient., 

and the salaries is Under-Secretaries and any 
other expenses of his department may be paid out of the 
revenues of India or out of moneyS provided by Parlia- 
ment;’! and that the salaries and allowances (where 
granted) of the members of the Council of India * may be 
paid out of the revenues of India or out of moneys provided 
by Parliament.’ * 


Se Section 2 (3) of the Act. The expressions ‘shall’ and ‘ may” 
should be noted. 
? Section 3 (8) of the Act. 
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A departmental Committee, on which the British sie 
sury was represented, was appointed to go into the details = 
ofthe apportionment of the India Office charges. It ' 
recommended? that ‘for a period of five years from 
1st April 1920, the Treasury should make to the India Office 
an annual lump sum contribution, which would remain — 
constant for that period and the amount of which would be” 
equivalent to that part of the total estimated cost of the. 
India Office for 1920-21 (less the salaries of the Secretary 
of State and the Parliamentary Under-Secretary of State) 
which is attributable to the political and administrative 
work of the India Office.’ The present arrangement? is as 

wtollows :—The salaries of the Secretary of State and of his 
Parliamentary Under-Secretary are paid out of the British 
‘revenues and a gfant-in-aid in respect of the India Office is 
made by the Treasury. The grant-in-aid for 1920-21 was 
first fixed at £72,000 on the basis of the 1920-21 estimates ;9 
‘but later in the year, on the basis of a revised estimate 
submitted by the India Office, it was fixed at £136,000*- 
per annum for the period 1920-21 to 1924-25.’ Subse- 
«quently, it was decided by the Secretary of State in Council 
in 1921-22 that the amount of this annual contribution by 
the Treasury should be reduced to £113,500 5 a year with 
effect from 1922-23. The object of this reduction was to 
















‘See Report of the Indian Retrenchment Committee, p. 223 ot biciad 
See also p. 221, tbid. 

* Jbid., pp. 212-13, and also p. 224. 

2"The Hon’ble Mr. (now Sir) Purshotamdas Thakurdas says in 
his Supplementary Note on this question as follows :— 

‘Provision for 1920-21 was made for a grant-in-aid of 472,000, 
the latter figure being the agreed proportion of the actual expenditure 
sage hg oo Home Accounts of the Government of India (1919=20).’ 

PD iphis amount does not include the indirect contribution of 
440,000 a year’ by the Treasury, referred to on page 235 ante 
See Sir Basil Blackett'’s statement ; Gant) Assembly. Debates, 
January 16, 1923, vel. iii, No. 17, p. 1079. 

. * This amount is exclusive of the indirect contribution of £40, 
a year, referred to in the previous foot-note. /érd. i“ 
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e to the Treasury a proportionate share of certain 

“economies anticipated in the estimates for 1922-23 and the 

lowing two years ‘as a result of a reduction in the 
: of ** bonus ’’ due to the fall in the cost of living.’ 

The Indian Retrenchment Committee! stated that this 
teduction had not taken fully into account the reorgani- 
he “elect. zation of the establishments then contemplated 

in the India Office on the lines laid down for the 
administrative offices of the British Government. It had 
‘ascertained that, if allowance had been made for this, the 
grant-in-aid would have been fixed at a sum of £122,000, 
representing a saving of £8,500 to Indian revenues. It 
had however no doubt that the Treasury would agree to 
‘the revision in the same way that they «had accepted the 
reduced contribution offered by the Indi& Office as stated 
above. But no such revision seems to have been necessary, 
as the provisional estimate of the India Office expenditure 
for 1923-24 showed, according to Sir Basil Blackett * 
(Finance Member), a reduction*® of £20,000 in the above 
» figure (i.e. £122,000) and as further reduction was antici- 
‘pated in the estimates for 1924-25. We may however note 
here that the whole question of the apportionment of the 
cost of Home administration will be reconsidered at the end 
of 1924-25. 

i 

* See p. 213 of its Report. . 

_ 8 Legislative Assembly Debates, January 16, 1923, vol. iii, No. 17, 
PS This, together with the anticipated further reduction in 1924-25, 


Tally re the deficiency in the Treasury contribution for 1922-23 to be 
ily recouped. /did. 
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THE ‘ HOME’ GOVERNMENT—POWERS! OF THE 
SECRETARY OF STATE. 


Pre-Reforms relations between the Home Government and the 
Governments 1n India—Sir John Strachey’s views on the same— 
The Joint Report on the same question—The present position» 
The Secretary of State’s control over Transferred subjects—His 
controleover central and Reserved subjects—The Home Government 
and the fiscal policy of India—Power of the Secretary of State to 
sell, mortgage and buy property—Rights and liabilities of, the 
Secretary of State in Council—Indian revenue accounts td” be 
annually laid before Parliament—Imperial interference in Dominion 
legislation and administration. 


The Secretary of State for India has, ever under the. 
Reforms Scheme, very extensive powers in 
Pre-Reforms relation to the adminjstration of India. These 


relations 
artly from_the Government 






between the POWers are derived 


ee, of India Act and ‘partly from his position_as a 
peoiy uy member of the British Cabinet. Some of these 
ar powers he exercises alone and some’ in concert 
India. with his Council. As a member of the Imperial 


Executive and as Parliament's responsible 
Minister in respect of the administration of Indian affairs, 
he holds even now a specially dignified and influential 
position in the government of our country. Before the 
Reforms, though wide powers had been delegated to the 
authorities in India as a matter of expediency, the ultimate 


“authority was retained by the Secretary of State in 


& 


Council as the head of the administrative system of British 
India. As the Crewe Committee said,? ‘the Secretary 


* See also in this connection Be. post. . . 


? Majority Report, para. 12. ‘ 
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of State in Council represented in fact the supreme e 
-of expert control at the higher end of the cl 
official administration.’ According to the ‘R 
Indian Constitutional Reforms,’ all projects for legi t 
whether in the Indian or provincial legislatures, had to t 
sent to the Secretary of State for approval in principk 
Before him were laid all variations in taxation or other 
. measures materially affecting the revenues and in particular 
the custom$; any measures affecting the currency operation | i 
or debt; and, generally speaking, any proposals whi 
would involve questions of policy or which would raise _ 
important administrative issues or would involve large or 
novel expenditure. ‘To set out all the Secretary of State’s 
specific powers,’ wrote * the authors of the Report, ‘ would 
be a long task: but we may mention the construction of. 4 
public works and railways; the creation of new appoint- 
ments of a certain value, the raising of the pay of others, or # 
the revision of establishments beyond a certain sum; 
grants to local Governments, or loans to Native States; 
large charges for ceremonial or grants of substantial 
political pensions; large grants for religious or charitable 
purposes; mining leases and other similai concessions ; 
and additions to the military expenditure, as classes of 
public business in respect of which he has felt bound to 
Place close restrictions upon the powers of the Governments 
in India.’ He had* the power of giving orders to every 
officer in India, including the Governor-General, and the 
Governor-General in Council was required by law* to pay 
due obedience to all such orders as he might receive from 
the Secretary of State. The constitutional justification for. 


~] 


~~? Montagu-Chelmstord, Report, para. 36. ‘4 
Jbid. See also in this connection the Report of the Royal 
Commission upon Decentralization in India (1909), vol. i, paras. 9 


and 15. Ls 
3 Vide The In Gazetteer of India, vol. iv, p. 36. 4 
* Section 33 Government of India Act, 1915. 4 
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* vesting some of these powers in the Stcretary of —.. 


| Waehat, since the Government of India exercised immense — 






popular control over it in India itself, it was right that it 
amenable to Parliament’s responsible Minister who was 


been entrusted to him by Parliament.? 


What the exact nature of the relations between the Home > 


, Government and the Government of India was before= the 
¥ ‘Reforms and to wha@extent the former interfered in the 
2 details: of Indian administration it is difficult for us.to state, 

having no intimate acquaintance with the working of the 

administrative machinery of India. We shall have to depend 
for our enlightenment in respect of this matter upon those 

-who have authority to speak. Sir John Strachey who was 

a member of the Government of India for nearly nine years, 

under five Viceroys, and afterwards a member for ten years 

of the Council of India, wrote on this subject as follows? :— 


‘Itis an error to suppose that the Secretary of State’ 


Sir John is constantly interfering in the ordinary work 

Strachey's Of Indian administration. The description of 

viewsonthe the Home Government given by Mr. J. S. Mill 
same : : ; : 

in thé time of the East India Company is as 

a applicable now as when he wrote :—‘ It is not so much an 

executive as a deliberative body. The Executive Govern- 

ment of India is, and’must be, seated in India itself.. The 

principal function of the Home Government is not to direct 

the details of administration, but to serutinize and revise 


the past acts of the Indian Governments; to lay down 


principles and issue general instructions for their future 
guidance, and to give or refuse sanction to great politi 


measures which are referred home for'approval.” The — 


1 See The Montagu-Chelmstord Report, para. 36 
* India: Its Administration and Progress. pp. 70s and 71, 


a 


should, in matters of importance, be made to feel itself~ 


expected to exercise conscientiously the powers which had . 





Howers over a vast and populus country, and there was no ~ 









action of the Secretary of State is mainly confined to answer- Cs) 

references made to him by the Government in India, and, 

apart from great political or financial questions, the number ‘a 
and nature of those references mainly depend on the 
«character of the Governor-General for the time being. 
Some men in that position like to minimize personal 
tesponsibilities, and to ask for the orders of the Home 
_. Government before taking action. Others prefer to act on 
their own judgment and on that of their councillors. The 

; ty of State initiates almost nothing. . . . So far 

cretary of State is a freet#jgent, the foregoin 

observations require no qualification. He has no dispositi: 

ito interfere needlessly in the details of administration in 
India. Pressure, however, not easy to resist, is sometimes 
‘brought to bear upon him.’ Similar views were expressed 
‘on this question by Sir Valentine Chirol in his famous book 
Indian Unrest. He wrote’:—‘ The Secretary of State 
exercises general guidance and control, but, as Mill laid it 

down no less forcibly, ‘ the Executive Government of India - 
ds and must be seated in India itself,’ Such relations are 

clearly very different from those of principal and _agetit . 
which Mr. Montagu? would apparently wish to substitute 

for them.’ 

Perhaps the most authoritative statement of the pre- 
Reforms relations between the Home Government and 


ie 







Indian Unrest, p. 310. The reader may be referred in this 
connection to Chapter XXVI of that book. The whole of that 
Chapter is of absorbing interest. ; 

‘or Mr. Montagu’s views referred to here, see p. 306 of /ndian 

Unrest by Sir Valentine Chirol. Mr. Montagu stated in the course 
Of one of his speeches in the House of Commons as the Under- 
Secretary of State for India :— 

“Lord Morley and his Council, working through the agency of 

- Lerd Minto, have accomplished much.’ 

3 See in this conuection P, Mukherji’s Constifutional Documents, 
vol, ii, Vide ‘aleoubhe on, pp. xlv-xlvii. 
Government of India by Mr. ere Macdonald, 
a Fi iene i ee 
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‘the Government of India is to be found in the R 5 
Indian Constitutional Reforms. After ing 
Joint Report the specific powers vested by law in the Secretary 
question. of State or the Secretary of State in Council in 
relation to the administration of this country, 
the authors of the Report write ? :—‘ It has been, of course, 
impossible in practice that the affairs of a vast and remote: 
Asiatic dependency should be administered directly from 
Whitehall; and, as we have seen, large powers and 
Eupepponsibilities have always been left by the Secr 
State to the Government of India and again he 
* Government of India to local Governments. At the same 
time, the Secretary of State’s responsibility to Parliament. 
has set very practical limits to the sera of the delegation ie 
which he can be expected to sanction. <3 
Again, in another part of the Report they say * :—‘ The. 
greater part of the duties of the Secretary of State and his. 
Council consists in the control of the Government of India. ° 
. . Obviously the intensity of control must vary with the 
interest shown by Parliament on whose behalf the Secretary 
-“of State exercises his powers. The relations between 
. Simla and Whitehall] vary also with Uae cerectial soauiicn, 
tendency on occasions to treat Viceroys of Indiaas*‘agents’”’ { 
of the British Government, it is fair to add that there have 
been periods when Vigeroys have almost regarded Secre- 
taries of State as the ena houthpiece of their policy 
in Parliament. Certainly there have been times when the 
power of the Government of India. Tested actually far less 
upon the support of the Cabinet and Parliament than on the 
respect which its reputation for efficiency i ed’. ae 
rs Two things are clear from views quo bove. Left a 
to himself, the Secretary of for India would seldom 


= 


. =) 
1 Montagu-Chelmstord Report, para. 291, om para. 35. 
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¥ hit 
i in the details of Indian administration; and, , 
* secomdly, the extent of the Home interference in Indian ~ 
affairs depended to a large extent upon the personality of 
the Viceroy and the Secretary of State. One thing, 
however, was early! brought home to the authorities in 
India, namely, that the final control and direction of the 
affairs of India rested with the Home Government, and not 
with the authorities appointed and established by the Crown, 
under Parliamentary enactment, in India itself; and tha 
ernment established in India was (from the nature 
of the case) subordinate to the Imperial Government at 
Home; and, further, that the Imperial Government must 
hold in its hands the ultimate power of requiring the 
Governor-General to introduce a measure, and of requiring 
also all the members of his Government to vote for it. 

The position is somewhat different under the Reforms. 
The present Subject to the provisions of the Government of 
position. India Act and the Rules made thereunder, — 

(1) the Secretary of State now ?— 

(a) has and performs all such or the like powers and | 
duties relating to the government or revenues 
of India, and has all such or the like powers® 
over all officers appointed or continued under 
the Act as, if the Government of India Act, 
1858, had not been passed, might or should 
have been exercised — by the East 
India Company, or by the Court of Directors 
or Court of Proprietors of the Company, either 
alone or by the direction or with the sanction 
or approbation ofythe Board of Control, in 


ae. 


? This im ‘principle laid down by the Duke of Argyll, 
Secretary of for India a despatch (dated May 24, 1870) 
caareend to the Governmént of India during the Viceroyalty of 


a Mayo. lyenger’s /ndian Constitution, p. 35, and also 
 Cicttord ord Report, pp. 22-23, 
S Sections 2 (1) and 2.(2) of the Act wd 


at * he a” 7 
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relation to that government or those revél E 
and the officers and servants of that Company, Z 
and also all such powers as might have been 
exercised by the Board of Control alone, and- i 
Ae *() ia particular, may superintend, direct and control} | 
all acts, operations and concerns which relate} | 
to the government or revenues of India, and 
all grants of salaties, gratuities and allowances, 
and all other payments and charges, out of or ed 


Sele 










on the revenues of India; and g 
“e) the_expenditure of the revenues of India, bot ‘ 
British India and elsewhere, meee otros oii b 
the Secretary of State in Council, ad no grant or approg: 
priation of any part of those revenues, or of any othe} iy 
property coming into the possession of the Setretary ‘ 
State in Council by virtue of the Government of India f 
1858, or the Government of India Act, shall be made 
Wejout the concurrence of a majority of votes at a meeting of 
» ¥he Council of India. a 
) The word ‘ may’ in(1) (4) safeguards, to quote Sir Vi 
! Chirol, 2 the rights of the Crown and Parliament in regar 
the administration of India. The phrase ‘ subject to the._.| 
f provisions of the Government of India Act’ has a special 4 
| significance now in view of the fact that large powers, . 
cially financial and legislative; have been conferred upon 
the authorities in India by ‘the ae and the Rules made. — 
hereunder. Nevertheless, under ions 2 (1) and 2 (2)* ~ 
of the Government of India Act, taken with Section 131 


; (1) * of the same = the powers-.of. the Secretary of State 















_ * Section 21 of the Act, 
Be esi )-of the 
= 1)-of the Act 
tit in this ant (ve. the ie of India Act) shalt 
‘any rights veste Majesty, or.any ers 
of State in Council, in relation to "the joverament of 





oer the Secretary of State in Council. in relation’ ‘ithe. ; 
government of India are still very extensive. . But the Act. ‘ , 
has provided for the relaxation of the control of the Secretary. 
of State. Itis laid down in Section 19A of the Act that the 4 
| 


. 


@ Secret il may, notwithstanding anything} 
in the Act, by Rule regulate and restrict the exercise oft ! 
, powefs_of superintendence, direction and control vest 
the Secretary of State and the Secretary of State in Counci 
by the Act, or otherwise, in such manner as may appear | 
“Mecessary or expedient in order to give effect to the — 
purposes! of the Government of India Act, 1919. Any” 
F Rules made under this Section relating to subjects other} 
han Transferred must be approved in draft by both Houses | 
f Parliament ; or they will not be valid. And Rules relating 
Transferred subjects made under this Section must. be 
aid before both Houses of Parliament as soon as may be 
ter they are made, and if an address is presented to 
wn by either House of Parliament within the next. 
aee,: on which that House has sat after the Rules are © 
laid before it praying that the Rules or any of them may be ~ 
anntilled, the Crown in Council ‘ may annul the Rules or any?) 
/Sof them, and those Rules will thenceforth be void, buti ~~ 
‘without prejudice to the validity of anything “‘previolgiya 
done thereunder.’ 
The atithors of the Joint Report recommended? :—* Now. 
that His Reppert s Govgrnment have declared their poly 
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SM sacs purposes of the Government of India Act, 1919, are as 
oOlloW :— : 
a the Seay association of Indians in every bt vt 2 q 








ce of the od of India, ad 
lischarge latter o gi Kone 2 | 
fe to the Act of 1919. App- : 
Report, para 291. eee — q 
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of ince responsible institutions in India we a 
'* the satisfied that Parliament must be asked to assent 
Secreiggy of to set cerfain bounds to its own responsibility 
oo —_ for the internal administration of that country. 
Transferred Itemust, we think, be laid down broadly that, in 

jects. respect of all matters in which responsibility is 
rusted to representative bodies in India, Parliament 
ust be prepared to forego the exercise of its own power of 
control, and that this process must continue pari passu 
with the development of responsible government in the 
‘provinces and eventually in the Government of India... . 
~. The Secretary of State would . . . ask Parliament’s assent 
be to his declaring by statutory orders which he would be 
| empowered to make under the Act that such and such 
i subjects in the various provinces have been transferred ; 
'. and when Parliament has assented to such orders, the 
|, ae of State would cease to control the administration |, 

of the subjects which they covered.’! Similarly the Join 

“Select Committee recommended that over Pomeae 
| | subjects the control of the Governor-General in Council, 
i and thus of the Secretary of State, should be restricted in 
Ls future within the narrowest possible limits. In accordance 
* with these recommendations the following Rule? has been 
-qmade by the Secretary of State in Council under Section 
19A of the Government of India Act :— 

‘The powers of superintendence, direction and control | 

vested i in the Secretary of State and the Secretary of State ‘ 
| in Council under the Act or otherwise Shall, in relation to\ 
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1 We mav also note the follwing in this connection :— 

. *Itisaln.cct a truism to say that any extension of; lar control 
over an official system of government must be acc ed by some 
relaxation yof the bonds of superior i. authority. ciMontagn- 
Chelmsford 


Report, para. 10. 
* Joint Select Committee’s Report oteinuse 33 of the Government 


of India Bill, 
* The ent of India Notification Nt “ated Deseniber 
14, Calcutta Gazetie, December 22, a 





, be exercised only for the following 


‘purposes, namely : _ ‘oe 
(1) To safeguard the administration of eu 
subjects ; 


(2) to decide questions arising” between" two provin- | 
ces, in cases where the provintes e 
fail to arrive at an agreement ; ge 

(3) to safeguard Imperial interests ; , 

(4) to determine the position of the Government of - 
India in respect of questions arising between 
India and other parts of the British Empire; and 

(5) to safeguard the due exercise and performance _ 
of any powers and duties possessed by or 
imposed on the Secretary of State or the Secre- 
tary of State in Council, under or in connection 
with or for the purpose of the following provi- 
sions of the Act, namely, section 29A, sectio 4 
30 (1A), Part VIIA, or of any rules made 
or with the sanction of the Secretary of State 
in Council.’? 






« Aa 
Section 29A of the Act relates tuthe appointment of a High 
Commissioner for India, to the conditions of his employment and to 
the delegation of certain powers to him.—See pages 231-34 ante., 
Section 30 (1A) of the Act runs thus :— 
‘A local government may on behalf and in the name of thew 
- Secretary of State in Council raise money on the security of revenues 
allocated to it under the Government of India Act, and make proper 
assurances for that purpose, and rules made under the Act may 
provide for the conditions under which this power shall be exer- 
cisable.’ For the Local Government Borrowing Rules, see, 
Appendix C. 
Part VIIA of the Act relates to the Civil Services in India. See 
Chapter. XXII. ; 
: Commenting upon this Rule under Section 19A of. therAck the 
Joint Select Committee stated :— 
‘This rule (which as Ps acs stated. is exactly patallel. with 


Deyolution par 49) is confined to relaxation of the ry 
State’s’ i eer tr: erred,, subjects, and. the.,Committee 
consider tno statutory divestment of control, the 


field,.is either necessary or desirable. 
Secretary of State to entrust large fe Pa 
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t 7, < — oa 
Again, it is daid a ee 
*xcept in those cases? in th previous sanction of 
th Becretary of State in Council or of the Governor- 
meral in Cotificil is required for including a proposal for 


‘ant, the local “Government of a Governor’s province ce. will 
ave power to sanction expenditure on Transferred subjects. 
) the extent of any grant voted by- the Legislative 
_ Council. It will also have power, uader the same Devolu- 
© tion Rule, to authorize any expenditure on Transferred 
* Subjects which relates to the heads. enumerated in 
Section 72D (3) of the Act (i.e, to ion Sotable heads of 

pe expenditure), subject to the approval of the Secretary of 
* S$Statein Council o e Governor-General in Council, if 
any such approva meby any Rule for the time 
being in force. Y , this Rule the Joint 







9 is the: clear ean of “ia t of 1919 that 
4 \ex iture on transferred subjec hall, with _the 
: Gattonrest possible reservations, be within the exclusive 





. * o 

) financial, to the Governor-General in Council and the provincial 
_ Governors in Council, and he will no doubt be largely influenced in _ 

| wd whether or not to require reference to himself in any given © 
se whether to ‘interpose his orders when reference has been 

made, by the attitude of Se public opinion as expressed in 

the Legisiative Council. But these matters cannot be regulated by: 

_ Statutory tules, and any authority. which the Secretary of ae may: 
decide to pass on to the official governments in India will be a mere 

delegation of his own ote and responsibility, for the we a 

ich in relation to central ahd pole subjects he m 
; ntable to Parliament.’ Second Report fromthe Jo rt asetee 
mittee on the Government of India Act, apt, 1919 (Draft Rules). . - 

.. See’ Appendix B. 

*The cases are mentioned in. Scholes SE ll — the Devolution 
Rules. See pp. 251-53 post ; see also Appen 


‘for expenditures relating to heads = 
to the vote of a Governor [eit ia Ses 


teport from the Joint Select Committee on the Govern, 
‘Ast, 1919 (Draft Rules). : 
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4 control of the provincial ? and subject 
higher sanction save such reserved to the Go 
P . by section II (2) (8)? of the Act (which empowers h 


8 authorize expenditure in cases of emergency). But so) 
f reservations are required. ‘The Secretary of State 

















Council must retain control over expenditure on trang 
ferred subjects which is likely to affect the prospects Of, 
rights of the all-India Services, which he recruits and 
continué to control, and he must retain power to con 
the purchase of stores inthe United Kingdom. But subject 
to these limitations Ministers should be as free as possi 
from external control, and the control tu be exercised o 
expenditure on transferred subjects should be exercised b 
the provincial legislature, atid by that body alone,’ ~ 
Under Schedule III? to the Devolution Rules, the 
| \Jocevious sanction of the Secretary of State in Council a 
§ ¥necessary— oe 
‘(1) to the creation of any new or the abolition of any | 
_ existing permanent post, or to the increase or reduction of) 
p the pay drawn by the incumbent of any permanent post, if 
es the post in either case is one which would ordinarily be) 
iM held by a member of an all-India service, or to the incre 
» of reduction of the cadre of an all-India service ; 
i (2) to the creation of a permanent post on a mag | 
. rate, of pay exceeding Rs. 1,200 a month, or the increase of 
~ the maximum pay of a sanctioned permanent post to an 
amount exceeding Rs. 1,200 a month ; 
;. (3). to; the creation of a temporaty: post: with 
catieaiens Rs. 4,000 a month or to the extension bey 
period..of two years of a temporary post or dept | 
with pay exceeding Rs. 1,200 a month ; con 
4 









“346, Section 72D ee x ie Gorman’ tinal » ee | 
2 Vide aoe neil Manual, As 129-131 a 
Saure Prt | Decor, . Sch 
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1y —_- servant or to the all 
nts any deceased Government 
: of an allow: , pension or gratuity which is not 
issible under rules made or for the time being in force 
Minder section 96B of the Act, except in the following 
ASCs :— : 4 
“ (a) compassionate gratuities to the families of | ; 
Government servants left in indigent circum- | 
stances, subject to such annual limit as the 
Secretary of State in Council may prescribe ; 
and 
(6) pensions or gratuities to Government’ servants 
wounded or otherwise injured while employed | 
in Government séfvice or to the families of 
Government servants dying as the result of / 
as wounds or injuries sustained while employed 
in such service, granted in accordance with 
such rules as have been or may be laid down 
7 by the Secretary of Siate in Council in this 











behalf ; and 4 

(5) to ay expenditure on the purchase of im 

i S or Stationery otherwise that in_accordance with sv 

| rules as may be made in this behalf by the Secretary 

e in Council’. 

' Every application tor the sanction of the Secretary’ of 

3 hott in Council ‘shall be addressed to the Governor- 

ral.in Coiliaprbo shall, save as hereinafter provided,” 

ward the same With his recommendations, and with such 

er explanations of the proposal as he may have 

© require from the local Government enn to 

4 tary of State in Council. 

the- application relates to— * 

_ (1) the grant in an individual case of any increase of 


J "(Babe craton oa tempuraty post ioe ‘\g 
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the Governor-General in Council may sanction the prop 
yon behalf of the Secretary of te in*Council, or may, ant 
if he dissents from the proposal, must forward the appli 
tion with his recommendations, and” with such fu t . 
explanations of the proposal as he may have thought fit4 ; 
require from the local Government concerned, for the , 
orders of the Secretary of State in Council. 
We. have in the preceding few paragraphs shown t 
extent of control which the Secretary of S 
a of or the Secretary of State in Council can exeré 
State's over the Transferred subjects. We shall now 
control over . * : ‘ 
central ang consider the nature of his control over thé 
Reserved administration of the Reserved subjects and. th 
alae subjects, known a@central, which are under ' 
administration of the Governor-General in Council. 
regards these subjects, there are no such statutory Rules 
providing for the relaxation of the control exercisable ove; 
them by the Secretary of State or by the Secretary of State 
in Council as there are in the case of the Transferred subjects# _ 
« The Joint Select Committee ' was strongly opposed to any- 
tory divestment of control except over the Transferred © 
It held«that any authority which the Secretary ¢ 
te might decide to pass on to the official Governments in” 
“India would be a mere delegation of_his own authority 
responsibility, for the exercise of which in relation to central 
“and Reserved subjects he must remain accomnene ‘to. 
"Parliament. Thus there may be deleg m of 
sauthority to the Governments in India u the proviso to 
Section 21 of the Act. Under it a grant or approprie 
® may be made by them for any subject in accordanee 
provisions or restrictions prescribed by the Secre e 











2 Bt 
\ * Second Report from the Joint Select Commi on the- Govern q 
. ment of India Act, 1939 (Draft Rules), Bd * 
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te. “Rule 27,! the Joint Select Committee stated *:—- 
; ‘ They think that it is unnecessary and undesirable to 
prescribe by statutory rules under the Act of 1919 the ~ 4 
extent to which the Secretary of State in Council is prepared. 
- #0 delegate to provincial Governments his powers of — aa 
™ control over expenditure on reserved services. Such EY, 
delegation has always in the past been effected by orders 4 
sof the Secretary of State in Council made in virtue of the ~~ 
_ powers conferred by the proviso to section 21 of the Act 
ot 1915, and the Committee recommend that this practice 
hould be continued under the new regime. When the 
' Act of 1919 comes into operation, an order under section 
© 21 of the darlier Act would necessarily assume an entirely 
wenew complexion, in viéw of the large measure of control 
"over appropriations for reserved services vested by the new — 
| Act in the provincial Legislative Councils, and such an 
_ order might by its provisions well recognize the principles 
|, to which the Committee alluded in their observations .on 
~ clause 33 in their Report on the Bill. Thus the. 4 
; Secretary of State in Council might in some cases permit | 
}uthe Governors in Council to dispense_with his pr 
}-sanction tc proposed appropriations for new re’ 
expenditure if a resolution approving the same had 
- jpassed by the Legislative Council. But whatever arrangé~: 
) J anent of this kind the Secretary of State in Council might — 
i) | /think fit to make, the result would be a mere delegation of z. 
1) the Secretary 0 f State’ 8 statutory powers of control, and 
resp onsibility to Parliament would and must” remain 
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is: 29) oF Appendix B. “4 
me from the Joint Select Committee on the Govern- 
(Draft Ruies), 


tions Mis. 1448-E.A. and 1449-E.A., Sim 
Vide The te of India, October 7, 1922, sara 
: * aon 
¥ : ee 
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by the Secretary of State in Council to the effect that 
vr certain classes of expenditure relating to central _ 
Riutiog to. and Reserved subjects may not be sanctioned * : 
expenditures ‘by the Governor-General in Council or by a 
cd es Governor in Council, as the case may be, without | — 
Reserved the previous consent of the Secretary of State in 
— Council. These Rules, which were first published 
on October 7, 1922, have superseded all previous Rules of * 
a similar nature. ie 
Where the previous sanction of the Secretary of State in} — 
Council is required to any expenditure, it should ordinarily 
be obtained before the Legislative Assembly or the} 
Legislative Council, as the case may be, is asked to vote*™ 
supply to meet the expenditure. *Departures from this rule 
may be made only in cases of extreme urgency, where the + 
_ time available is so short that the required sanction cannot 
» be obtained even by telegraph; but in such cases of 
/ departure, a statement must be submitted to the Secretary , 
- of State in Council, ‘ showing all schemes for which supply [ 
has been asked before sanction has been obtained.’ a 
Subject to these Rules and to the provisions of Section 4 
67A® of the Government of [ndia Act, the Governor-General 
in Counci) can authorize éxpenditure from central revenues 
. upon subjects other than provincial, and can also delegate, ¥ 
with the previous consent of the Fihance Department, such “| 
authority on such conditions as he may think fit, either to 
an officer subordifate to him or to a local Government 
acting aS his agent in relation to a central subject. ‘i 
' Similarly, subject to those Rules and to the provisions | 
ot Section 72D% of the Act, a Governor in Council has e 
‘power to sanction expenditure upon Reserved subjects ae 
pith the previous consent of the provincial Fin 


ta =, 4 
ie endiad * See Chafilr XIII ante. o 3 
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he may consider fit, to any officer subordinate to him. ’ 
As regards matters other than financial, relating to the 
Reserved and central subjects, the following recommenda- 
tions have been made by authoritative persons and bodies. 
+ as to what should be the attitude of the Home Government 
towards them uuder the Reforms. The authors of the 

w Joint Report said ':— 

' ‘Even as regards reserved subjects, while there 
cannot be any abandonment by Parliament of ultimate 
powers of control, there should . . . be such delegation of 

) financial and administrative authority as will leave the 
Government of India free, and enable them to leave the 
provincial Governments ftee, to work with the expedition 
that is desirable... We are agreed that a wider discte- 
tion ought henceforth to be left to the Governor-General in 
Council; and that certain matters which are now referred 
Home for sanction might in future be referred merely fot» 
the information of the Secretary of State in Council. 
It will follow in such cases in future that when the policy pf _ 
the executive Government in India is challenged Pariiament 
must be asked to accept the explanation that in accordance 
with deliberate policy the Government of India have been 
given discretion in respect of the topic in question and that _ 
for this reason the Secretary of State is not prepared i to i 
interfere with what has been settled Incia. It is ‘hots 
_ | Part of our plan to make the official nments in India §) 
i? less amenable to the control of Parliament thantihitherto. 
It must be for Parliament itself te determine the limits — 
which it will set to the exercise of its own powers. On the») 
other hand, intervention by Parliament may involve i - 
vention by the Government of India in matters which other-« 
wise would be recognized as of provincig} concérn.’ 


| 
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Base a * Joint Report, para. 292. 
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; The: mmittee on the Home Administration of Indian 


ffairs observed’ in its Report :— | 
‘It appears to tis that the conception of the Reforms 
Scheme leads naturally to the acceptance of the principle 
. that where the Government of India find themselves 
in agreement with a conclusion of the Legislative Assembly, 
their joint decision should ordinarily prevail.’ 
And one? of its specific recommendations was as: 
follows :— * 

‘Where the Government of India are in agreement with. 
a majority cf the non-official members of the Legislative 
Assembly, either in regard to legislation or in regard | 
resolutions on the budget or on matters of general 
administration, assent to their joint decision should only 
be withheld in cases in which the Secretary of State feels 
that his responsibility to Parliament for the peace, order 
and good Government of India, or paramount considera- 
tions of Imperial policy, require him to secure reconsider- 
ation of the matter at issue by the Legislative Assembly,’* 

Finally, the Joint Select Committee stated* :— 

‘The Committee have given most careful consideration 
to the relations of the Secretary of State with the 
Government of India, and through it with the provincial 
Governments. [In the relations of the Secretary of State 


2 the Governor-General in Council the Committee are 
0 


t .of opinion that any statutory change can be made, 
so ,long as t Governor-General remains responsible 
* 


1 Vide Masout Report, para. 13. 
* Para. 35, ibid. 
- Ahother recommendation of the-Committee was :— 

‘ As a basis of delegation, the priaciple of previous cgnsultation 
between the ‘Secretary of State and the Government of India should 
be substituted in all cases in which the previous sanction of the 
Secretary of Stategm Council has hitherto been required. ’—Majority 
Report, para. 35, 

Ba the Joint Select Committee’s Report on Clause 33 of the 
% Go ment of India Bill. 
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_ govern these relations may wisely be modif 
~ fresh circumstances caused by the creation ofa Legislative 
- Assembly with a large elected majority. In the exercise 
of his responsibility to Parliament, which he cannot 
delegate to any one else, the Secretary of State may 
a -reasonably consider that only in exceptional circumstances 
» | should he be called upon to intervene in matters of purely 
Indian interest where the Government and the Legislature - 
of India are in agreement. 

: ‘This examination of the general propcsition leads 

» jnevitably to the consideration of one special case of 
+ non-intervention. { Nothing is more likely to endanger the 

_ good relations between India and Great Britain than & 
ff i belief that India’s fiscal policy is dictated from Whitehall in 
>* the interests of the trade of Great BritainJ That such P 
belief exists at the moment there can be ho doubt. That 
» there ought to be no room for it in the future is equally 
-. clear. India’s position in the Imperial Conference cpenedw 
the door to negotiation between India and the rest’ of the | 
Empire, but negotiation without power to legislate is likely 
to remain ineffective. A_ satisfactory solution of the 
question can only be guaranteed by the grant of liberty to 
the Government of India to devise thot tariff arra i. 
ments which seem best fitted to India's needs as an int Z 

portion of the Brjtish Empire. It cannot guaranteed 

statute without “limiting the ultimate 
to control the administration of India, and without limiting — | 
- /ihe “power Of veto which rests in the Crown; and’ neither, 
» of these limitations WmasW place in any of the statutes in | 
4 the British Empire. It can only therefore be assured by” 
-- an acknowledgment of a convention. Whatever be the 4 
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al fiscal policy for India, for the needs f her consumers. - 
4 as Well as for her manufacturers, it is quite clear she 
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) Great } Remain, Australia, New Zealand, Canada and Soul 
‘Africa. “In the opinion of the Committee, therefore, the 
Secretary of State should, as far as possible, avoid inter-| : 
ference on this subject when the Government of India and. 
its Legislature are in agreement, and they think that his. 
intervention, when it does take place, should be limited to” 
safeguarding the international obligations of the Empire or 
any fiscal arrangements within the Empire to which His | 
‘Majesty’s Government is a party. j 

‘The relations of the Secretary of State and of the 
Government of India with provincial governments should, 
in the Committee's judgment, be regulated by similar 
principles, so far as the reserved subjects are concerned,* 
It follows, therefore, that in purely provincial matters, 
which are reserved, where the provincial government and 
legislature are in Agreement, their view should ordinaril 

» be allowed to prevail, though it is necessary to bear in) 
mind the fact that some reserved subjects do cover 
qmatters in which the .central government is closely 
concerned.’ 

To what extent the above recommendations have been 
The Home Ctually given effect to, it is difficult for us to 
Govern- say. In one respect, however, they appear to 
oo have Been followed. The principle of fiscal, 
~*~ of autonomy for India has been definitely accepted} = 

by the British Government.? In the course off ~~ 
his reply to a deputation from Lancashire on the Indian 





1 Also note the following:—‘It appears to us to follow Trom 
‘our general reasoning that in so far as provincial action comes under 7 
the cognizance of the Secretary of State, efther directly or through © 7) 
the Government of India, he should regulate his intervention with 
regard to the principle which we have sought to apply to the workin 
of the central Government, namely, that where the Government 
Po rng at in with a conclusion of the thes ewe 
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import duty on cotton goods Mr. Montagu stated * 
March 23, 1921, as the Secretary of State for India:—* After 
that Report by an authoritative Committee of both Houses 
and Lord Curzon’s promise in the House of Lords, 
it was absolutely impossible for me to interfere with 
the right which I believe was wisely given and which 
1 am determined to maintain--to give to the Government 
of India the right to consider the interests of India first, 
just as we, without any complaint from any other parts of 
the Empire, and the other parts of the Empire without any 
complaint from us, have always chosen the tariff arrange- | 
ments which they think best fitted for their needs, thinking». 
of their own citizens first’, In a despatch dated — 
June 30, 1921, the Secretary of State stated that he js 
on behalf of His Majesty's Government, accepted 
recommendation of the Joint Select Committee on 
question of fiscal autonomy for India.* His wo 





were * :— 
‘The Secretary of State should, as far as possible. avoid 


interference on this subject when the Government of India 
and the Indian Legislature are in agreement, and it is 
considered that his intervention when it does take place 
should be limited to safeguarding the international obli- 


ra (gations of the Empire or any fiscal arrangements within 
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_ Reforms’. Pp. 378-82, idid. 


the Empire to which His Majesty’s* Government isva 


party.’ 
.The Government of India’s acceptance of the principle 


of discriminating protection as conducive to the best 


intesests of India, the appointment of a Tariff Board and 
—— 


+ Report of the Indian Fiscal Commission, p. 4. Vide also 
— in India by Dr, P, N. Banerji, pp. 114-16. 

*See p. 381 of /ndia’s Parliament, vol. ii, prepared by the 
Director, Central Bureau of Information, Government of India. 
Vide also in this connection the debate in the Council of State 
on the resolution regarding ‘fiscal powers under Constitutional 
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Indian steel industry prove the fact that India now 


re recent enactment of a protective measure in favour of 
the 


* 


Rie 


& 


enjoys some * amount of freedom in fiscal affairs. 

During the regime of Mr. Montagu’s successor in office, 
the Home interference in Indian affairs appears to have 
increased. This, at least, we gather from the views of one 
who has a rigHit to express an opinion on the question. In 
an article 2 published in the Contemporary Review, Novem- 
ber, 1923, Sir Tej Bahadur Sapru, who was, till January 
1923, a member of the Vicervy’s Executive Council, wrote 
as follows :— 

‘It must be distinctly recognized that the Government of 


Thdia is not an independent Government, and, howsoever 


ci 


See also in this connection the reply given by Lord Winterton as) 
Under-Secretary of State for India to another deputation repre- 
ting cotton textile interests, on March 29, 192?,in Dr. P. N, 
Banerji’s Fiscal Policy in India, pp. 121-22, or in the /ndtan 
Annual Register, 1922-23, vol. ii, edited by Mr. H. N. Mittra, 
M.A., B.L., pp. 197-200, He stated among other things :—‘I 
should like first of all to deal very briefly with the constitu- 
tional point that has been raised. I will at once say that of course 
the ultimate financial responsibility under the Government of India 
Act rests with the Secretary of State, but I think it will be generally 
admitted that the Government of India must have wide latitude in 
deciding the steps to be taken in particular instances. ... If you 
accept my argument, real, complete, self-government must alweys 
be based on fiscal autonomy. However, do not let us raise that 
poipt at this moment. « I would only venture to say with all respect 
be wa sooner or later when this question comes to be the subject 
ublic controversy and public debate, not perhaps in this 
lt iament but in a future Parliament, when the advance is again 
made; which, I suppose, we all hope will be made as anticipated by 
t—then Parliament will have to make up its mind when 
the question is most emphatically brought up of the cotton interest 
of Lancashire, with all its magnificent record of service and 
devotion to the Empire, on which leg it stands, whefher it is 
prepared to say it will grant complete fiscal autonomy to India 
or not.’— The Indian Annual Register, 1922-23, vol. ii, pp. 197-98. 
This statement indicates rather a change of attitude and is) @ 
against the spirit of the recommendation of the Joint Select 99 
Committee on the so of fiscal autonomy for India. It does not } 
Ppeat, however, that the principle underlying it has been followed 


The article was on ‘ The Problem of India’s Aspirations ’. 


—— 
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THE INDIAN CONSTITUTION 
it may be denied, the fact remains that in all. vital matter: 
and’ sometimes even in unimportant ones, the policy 
Indig_is formulated not at Delhi, nor at Sim 
Whitehall... . Frankly Speaking, 1 am one of those whe * 
feel that the position in India would be ever so much | 
€asier, even under the present constitution, if the Govern- 
ment of India could be left to deal with the local problems — 
independently, and if the control of Whitehall over India ~ 
could be substantially relaxed.’ This, then, was the. 
position till very recently even under the Reforms. ; 
The Secretary of State in Council may,’ with the 
Power of the CONCurrence of a majority of votes at a meeting ~ 
aeecsealy 8 of of the Council, sel] and dispose of any pro 
muasere™ * for the time being vested in the Crown for 
and buy purposes of the government of India and r 
money on any such property, and purchase 
, Acquire any property. 
As a corporate body, the Secretary of State in Couneil® 
Rights ang ™ay Sue and be sued. Neither the Secretary of 
- Liabilities =State nor any member of his Council is personally © 
of liable in respect of any contract or assurance — 
‘made by or on behalf of the Secretary of State 
in Council, or any other liability incurred by the 
Secretary of State or the Secretary of State in Council .in 
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* Section 28 (1) of the Act. : poe 
Any property acquired in putsuance of this section must Véstin ~~ 
‘ ee Crown for the purposes of the government of India.— 
i FR Q 
| a * Sectiqn 32 (1) of the Act. See in this connectios Mbert’s Gov- 
_ ernment of India (third edition), pp. 196-202. i. 
>.‘ In England, since the King cando no wrong, ‘he cannot be 
uted criminally, or, without his own consent, sued civilly in, ©, 
or in contract in any court in’ the land. . . . Ifa person has a 
© claim poe Se Crown for a yee <a his: 
“Brett Sin its possession, he may ing a on Right. and | 
3 ‘Crown on the advice of the Home will order the. i, 
™ _ petition indorsed ‘‘ Let right be done’’, when the case cence ae ' 
‘an ordinary suit ’.—Lowell, Government of England, 4, P27. 55 
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odtan the first twenty-eight days during which Parlia- 
revenue ment is sitting after Ist May in every year, lay 
accounts to 


be angually before both Houses of Parliament detailed 
laid before accounts of receipts and expenditures, both in 
Parliamest. Iodia and elsewhere, for the financial year 


previous to that last completed, and the latest estimate of » 


statement exhibiting ‘ the moral and material progress amd — 


his or their official capacity.’. Nor is any person executing | 
= contract on behalf of the Secretary of State in Council — 
personally liable in respect of the same. All such liabili- 
ties, and all costs and damages in respect thereof, will be 
borne by the revenues of India.* 


Finally, the Secretary of State in Council must,? within 


‘eae wer 


“the same for the last financial year, together with a ‘ 


“condition of India.’ 


- We have in a previous chapter referred to the financial — 


powers of some of the Dominion Parliaments. 


jaeerial ee «We may note here, by way of contrast, 


— affairs other than financial, of a self-governing — 


odulnistra- Dominion. As regards legislation, though the ,) 


Governor ‘ has an absolute discretion to refuse 
to assent to any and every Bill, practically this is never 


done save on ministerial advice.’* In administration he. rc 
“Bias no real control of any public officer, and . . . in effect. — 


cannot do any executive acts effectively without ministerial ~ 
aid* ‘The degree,’ writes Professor Keith, ‘to which — 
perial Government interferes in the affairs of a self- — 


g ing colony has steadily decreased, and now has’ — 
~ probably reached its minimum, as it may safely be said that ~ 
interference is so restricted as to render further restriction ~ 


PY x. 


1 Section 32 (4) of the Act. * Section 26, 7bid. 


be Responsible Gopetnment in the Dominions (1909), by Prof. Keithis: e 


p. 176. z 
Pe Tid, P- 183. 
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in Dominion the extent of the Imperial interference with 4 
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incompatible with the maintenance of the power at all. pS | 
Similar views have been expressed by Dr. Dicey. ‘The 


. Imperial Parliament,’ he writes, ‘now admits and acts 


upon the admission, that any one of the Dominions has 
acquired a moral right to as much independence, at any 
rate in regard to matters occurring within the territory of 
such Dominion, as can from the nature of things be conceded 
to any country which still forms part of the British Empire. 
... Any Dominion has now a full and admitted right to *! 
raise military or naval forces for its own defence. ... 
The Imperial Government . . . is now ready at the wish © 
ef aDominion to grant to such Dominion the power to 


adit 


» » amend by law the constitution thereof though created under 
-~an Act of the Imperial Parliament.’ 


* Responsible Government in the Dominions (1909) by Prof. Keith, \ 
184 z 


P 
® Law of the Constitution by Dr. A. V. Dicey (eighth edition), 
“Introduction, pp. XXX-Xxxi 
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F « CHAPTER XX 


THE GOVERNMENT OF INDIA 


The Viceroy and Governor-General of India—The title ‘ Viceroy’ 
has no legal “basis—History of the office of Governor-General— 
Position of the Governor-General—His powers—Origin of his over- 
ruling power--His powers during absence from his Council—His 
prerogative of imercy—His duties and responsibilities—He must take 
certain oaths. 

The Governor-General in Council—Evolution of the Executive 4 
Council of the Governor-General—Its present constitution— Procedure 
followed at meetings of the Governor-General’s Council—Th 
present Executive Departments of the Government of India— Th j 

. Foreign and Political Department—The Army Department—T, 
j Home Department—The Legislative Department—The Departm 
of Railways and Commerce—The Department of Industries and si 
Labour—The Department of Education, Health and Lands—The 
Finance Department—How the Council works, the original system~ See 
Introduction of the ‘departmental’ system—The present system— i 
The Munitions Fraud Case and the resignation of Sir Thomas & 
Holland: their constitutional significance—The Royal Commission 
upon Decentralization on the transaction of business of the Governor- 
General in Council—Nature of the Council, its irresponsible 
character—The Council Secretaries—Advantages and disadvantages 
of the appointment of Council Secretaries—Relations between the 
Government of India and the provincial Governments, before the 
Reforms —Pre-Reforms distribution of the functions of Government— 
How control was exercised by the central Government—The present 
position as regards the control exercised by the Government of India 
over local Governments—Central control over the Transferred 
subjects—Central control over the Reserved subjects—Duty of local 
Governments to supply information— Power to declare and alter the 
doundaries of provinces. 


At the head e Government of India is the Governor- 
General wh also, as the, representative of the Crown 
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in India, bo he title of Viceroy since 1858. This “a 
1 a oa © statutory basis, since it has as yet fo 
a aD place in any Parliamentary enactment r 
ey Govern to India. The only designation employed it ” 
India. *! © Acts of Parliament is that of Gbvernor-General. j 

ws) The title was first’ used in the famous Procla- ~ 

mation by Heg Late Majesty Queen Victoria in 1858, which 
referred to Viscount Canning, who had already been | 
d . appointed Governor-General by the «Court of 4 
+  Directérs, as ‘ Our first Viceroy and“Governor- ‘ 
General.” ‘None of the Warrants appoi , 

by Lord Canning’s successors refers to them as 
© “ Viceroys”"’; and the title, which is frequently e 
! in Warrants * of Precedence, in the statutes ® of the 
WPrders, and in public notifications, appears to ‘be ¢ 
remony, which may gost appropriately be used _ 









; The origin of the office of Govectiiiganers! is to tie 

traced to the year 1773. As has been stated 
> the office before, until 1773 the three Presidencies of 
_ @Governor- Bengal, Madras and Bombay, were, in each case, 
: under a President or Governor and a Council | 
~.compused of servants of the East India Company and ; 
_ independent of one another. The Regulating Act of 17 
~ provided for the appointment of ‘a ernor-General . 
four Counsellors for the government of the Presidency of © 
Fort William in Bengal’ and declared Warren Hastingthy 
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The Gtle has also been used in the Royal Proclamation ‘of 
Decehve: 23, 1919. 
® See in this connection The Gazette ef India, August 19, 1922, Part — 


er 1029. " 
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@Governor of ” in 1772, to bet | 

General. Moreover, ‘th@ said Governor. } 

_ General ~wcvuncil, or the major part of them,’ were i 
& ‘given by Si.” Act certain powers of control and superintend- 4 
ence over the Presidencies of Madras and Bombay. These | 
powers of control were further emphasized and enlarged. 
by Pitt’s Act of 1784 and the Charter Act ofa 793, Finally,” 
the rr of 1833 converted the Governor-Géneral of | 






Bengal it{ Council into the Governor-General of India in — 
Council * d vested in the latter ‘ thé” superintendence, 
direction and control of the whole civil and military 
government’ of the Company’s territories and reventies in 
India. But it was not till 1854° when a Lieutenant- — 
Gor 1 was appointed, under the Charter Act of 1853 3! 
Slee be ovince of Bengal (including Bihar and Orissa 
Which had hitherto been admipistered directly by. 
Governor-General of India as the Governor thereof, that! 
Governor-General in Council ‘ assumed its present charac 
of a general controlling authority ’ in British India. 

The Governor-G@fleral occupies in many respects a uniq) 

of position in our constitutional system. Apart. 

the from his statutory powers, which are undoubtedly 
Covernor- very great, as the head of the administration, — 
he is, as Viceroy, to quote Mr. Ramsay Mac-- ‘ 
donald, ‘the Crown visible in India, the cergmonial head © 
of the sovereignty, the great lord.’* He ‘is surrounded _ 
by pomp. and.awe ; "pagan walks behind and before him, 














2 Section 41 of the chats Act of 1833; P. Mukherji’s C ee % 
‘tional Docu Documents, vol. i - 
® Section 39, ibid. 3 
® Before that, had been carved out of the o Presi- — 
be er of Bengal ames pe = i seeretiant Gedenaeniiile : 
under an Act of 1835, name orth-Western Provinces: 
-* The Government of Indi 
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and does obeisance to him.’! He is. appointed? by the 
Crown by Warrant under the Royal Sign Manual and 
ustfally holds office for a period of five ve" ,The maxi- 5 
mum annual salary that may * be paid to hinMgnder the. 
_ Actis Rs. 2,56,000. He is not subject (i) to the original 
. jurisdiction of any High Court by reason of anything 
cougselled, ordered or done by him in his public capacity 
only, or (ii) to the original criminal jurisdictiorf of any 
High Court in respect of any offence no: being tréason or 
felony; nor (iii) if he liable to be arrested or imprisoned 
in any suit or proceeding in any High Court acting in the 
exereise of its origina] jurisdiction.* 

‘The Governor-General, or Viceroy, of India’, wrote,_ 
President Lowell, ‘and the Czar of Russia are 
é powers. sometimes said to be the two great autocrats of 
the modern world.’’ If we take into consideration the 
% ‘eOnstitutional position of the Governor-Genera! in the 
» Government of India, this statement appears te be an 
xaggeration of facts even as they were at the lime when 
«President Lowell made it. But, still, the powers vested in 
\ ‘the Governor-General by statute or otherwise are imraense 
and various ® even under the Reforms Scheme. We have, 

_ in preceding chapters, referred to those of his powers, which 

‘relate to the Indian legislatures, central and provincial, 
and to Acts passed by them. We have also discussed 
hi: before his power of legislation by the process of certification! 


















* The Government of India by Mr. J. M ald, p. 54. — 
* The appointment is made on the advice of the e Minister.— ~ 


-. Albert's Government of India, p. 204. 

» .* According to late Sir C. Ibert, the Viceroy’s actual salary is 
Rs. 2,50,800. Zhe Government of India, 1916; p, 253. 

- The Secretary of State in Council is empowered by the Act to fix the 


_, «actual aie of the Viceroy within the statutory maximum. 
|.  *Section 110 of the Go¥eroment of india: 
5 Lowell, The Government of Engiand, vol. ii, p. 421. 
®* The Viceroy,’ says Mr. Ramsay Macdonald, ‘9 
t functions. He nifies the : 


ae vernment, he is the head of the 
of India, p. 57.» 2 
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e€ now propose to state some of the other powers — 
* specifically vested in him by the Act or otherwise. He 
miay,? ‘in cases of emergency, make and promulgate 


/_ordipanses_for the peace and good government of British 


—" 
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India or any part thereof,’ which will havethe farce of law 
for a period not exceedi ix_ mont His power of 
making such ordinances is subject, however, to the game 
restricti®ns as the power of the Indian Legislature to make 
laws; and ahy ordinance so made by him may bedisallow 


by_the Crown,in Council and may be controlled and r-; 
seded by an Act of the Indian Legislature. The last. 


- - Pe eared ice, « if 
. limitation is, really speaking, no limitation at all, in view 


of the fact that no measure can be lawfylly introduced ‘into 
either Chamber of the Indian Legislature repealing or 
amending any Act or ordinance madé by the Govern 
General without his previous sanction. This power of 
making ordinances has been exercised sevéral times.? He 
has power also to override the majority of his Ceuncil 
act on his own responsibility with regard to any m 


‘whereby the safety, tranguillity or interests of Britis 


India, or of any part thereof, ar@or may be, in his judg- | 
] 








ment, essentially_ affected.’* This power is rarely exer-: / 
cised. It was under this provision that Lord Lytton atted ig: 
March 1879, when he, in opposition to the decision of the ~ 
majority of his Council, exempted from (import) duty the 
coarser kinds of English cotton goods, ‘so that imports of ~ 
all those qualities which could at that time be manufactured _ 
in India’ might be free.* 
The origin of this overriding power of the oh, 


a si 


ee 
et ut 


General is interesting. Under the Regulating Act of 1773, | 


4 Section 72 of the Act. 


* 

2 Only recently ( , 1924), the Governor-General has, at the ~ | 
request of th ernment, promulgated an ordinance to _ 
supplement thé é criminal law in Bengal. The ordinance is 

~ known as w endment ance, 4. | 
k the bey Law (Amend ) Ordin 192 | 
® Section 41 a 


( “ 7 a 
, *See Reporte Indian Fiscal Commission, 1921-22, para, 161. 









é “it joemh: a » any difference Fs opinion on “any 
brought before a meeting, the Governor-G al 
Origin of and his Council were to be bound by the deviates: 


ee oh the eae en ee ae 
i al consequence of this provision, Warren Has Mad 
- who was made .the first Cossencpiienasal iy Ihe soe x 
4) Acty_was powérless before _his Council, His policies * 
were often frustrated and his ions overrtied by 
Francis, Clavering and Monson, three of his four Council- ~ 
lors, acting together in opposition to him. ‘In pi 
writes Sir Courtenay Ilbert,! ‘he was reduced to 
message that he gave his agents in England a coniitiaas 
fautiiority to tender his resignation.’ Though his difficulties © 


+ disappeared, howeyer, with the death of Clavering in” 
| Movember 1776, e could now have his own way by 


eans of his casting vote, yet the lesson taught by a 
: ee When Lord Cornwallis was appointed Go 
f tal in 1786, he made it a condition of his acceptance a 


- Hthe o that he should be allowed to overrule his Council, 
if necéSsary. Seas a 
_ which remedied the defect of the Act of 1773 be-empawer- te 
ing. the Governor-General to override, in matters _of grave” 
mp ortance, t decision of the majority of his is Council and © 
Bto act < t on his own responsibility. “This power has been 5 
renewed i in subsequent statutes and has been provided for, 4 
as we have already seen, in the Government of India Act. 
The Governor-General, again,-has certain powers ® 4 
* gurine absence from his Executive Council. Whenever’ ® 
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Mie Government of India (1916), p. ° fhid., 67. = 
Section. 43 of the Act. See Tie domporial Gazelteer ‘of india, i 






, in this upebane 


255 5 

on ov after the event | 

ed it exercise 
y the in Council, 











ain! ID nce ane Sinead in Council! declares it to eg ne 
ff. > that the Governor-General should visit any part _ 
psi of India without his Council, he may be — 
sor-General .empowered by the former to exercise alone all qs 
pal } or any of the powers of the Governor-General in 


from his Council. Further, he may, during his absence we 
from the Executive Council, issue} if he thinks it 
necesSary, on his own authority and responsibility, any 
order, which*might have been issued by the Governor- re 
General in Council, to any local Government, or to any ° 
ficers or servants of the Crown acting under the authority | 
any local Government without previously communicating 
_the order to the latter. In any strch case he must forthwith 
"send a copy of the order issued to the Secretary of State and) 
to the local Government concerned his reasons»f 
‘making the same. This particular power of the Governor 
! Géneral may be suspended by the Secretary of State in” 
Council. 
He usually keeps in his own hands the Foreign) and. 
MMe ie Political Department which ‘ transacts all bisiness. i 
eof connected with external politics, with frontier 
ieee tribes and with the Native States in India.’ As 
we shali have occasion later to refer to this 
shatter’ we do not propose to discuss it here. . : 
ag ‘Governor-General, like colonial Governors, enjoys j 
now the prerogative of pardon under the,zevised — 
soe Instrument of Royal Instructions issued to ~ 
i him. Clause 5 of the Instrument! runs as 
sabes follows :— é “ 
.. ‘And we do hereby authorize and empower Our ‘said 
Goyernor-General in Our name and on Our behalf 
to any offender in, the exercise of i 
jurisdiction ‘by/ any Court of Justice within Our said g 
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oa 
territories a pardon either free or subject to such lawful 
conditions as to him may seem fit.’ 5° 
According to late Sir Courtenay Llbert,’ the royal 
prerogative of pardon was formerly not expressly conferred * 
upon the Governor-General by his warrant of appointment. | 
The Governor-General in Council, however, had the power of 
remitting sentences under the Code of Criminal Procedure, ~ 
The delegation of the prerogative of pardon to an 
Governor-General does not diminish, however, ‘ the rig 
of the Crown to grant pardons directly, on the advice of 
the Imperial Ministry, since the delegation is a voluntagiey 
act, and cannot bind or fetter the discretion of the Crown. 
According to Professor Keith, in a self-governing Dominion ¥ 
‘in all cases save those of death sentences the Governor 
must accept ministerial advice, unless either imperial 
interests are concerned or he is prepared to find other .- 
Ministers ; but in the case of death sentences he must exer- 
cise his personal discretion, and cannot relieve himself of 
responsibility by relying on ministerial advice.’* In our 4 
country the question of granting pardon on ministerial 
advice has not yet arisen for obvious reasons, and the 
exercise of the royal prerogative of mercy is, in the present 4 
circumstances, presumably left to the personal discretion) 
of the Governor-General himself. : 
Except in the case of Bengal, Bombay or Madras, the - 
Governor of a province is appointed by the ~ 
Hs powets Crown after consultation with the Governor- — 
arding : 
some Indian. General. The Governor-General can appointa § 
— Deputy-Governor to administer a part of a Gover- A 
nor’s province. He has alse the power to ap- | 
poirtt, with the approval of the Crown, Lieutenant-Governors 
> ™ es 3 
* The Government of india (1916), t 5 
'? Responsible Government tn the iomaniens by Professor Keith 
(1909), P. ey 
Ibid., p. 239. . za 
een a 









Finally, he may, at his discretion, appoint, from among the 
members of the Legislative Assembly, Council Secretaries 
who will hold office during his pleasure and discharge such 
duties in assisting the members of his Executive Council 
as he may assign to them. 
>. If the Governor-General has certain specific powers, he 
Pad e has also certain specific obligations enjoined 
7 His duties pon him, and if his powers are great, no less 
and respon- 3 : Whe: 
sibilities. great is his responsibility. ‘In constant and 
ie intimate communication,’ writes Sir George 
‘Chesney,’ ‘with the different governments and administra- 
tive agents throughout the country, as well as with the 
Secretary of State at home; with the immediate charge of 
diplomatic business within and without the Empire, from 
i which some cause for anxiety is never absent; loaded, in 
+4) addition,-with the burden of ceremonial duties, especially 
in connection with the Chiefs and Princes of a country 
where ceremonial and etiquette possess an exaggerated 
« degree of importance, duties ever increasing as the means 
of travel and communication improve; the Governgy- 
General of India has literally hardly ever an honr to call — 
his own, and the office involves the carrying a sustained * 
burden of business, high pressure, and anxiety which only ; 
great powers and public spirit can sustain unimpaired for © 
even the few years of a Viceroy’s reign.’ ‘ 
Constituticnally, the position of the Governor-General i By 
one of subordination to the Secre And though 
| in actual practice the relations between them may be largely _ 
determined by personal fagtors and though constitutional 
usage and understandings may to a certain extent, 
their exact legal hE Sas the subordination is there 


fF the members of their Executive Councils, if necessary. 
. 
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t's The of Mayo, pp. 91-94, 
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and the politically inferior position of the ei 
cannot be denied. He is required by the revised Instruments» 
of Royal stration i ore have already referred, 
te obey the directions of the. Secretary of Stacy Thus 
begins the Instrument! : 

‘Whereas by the Government of India Act it is enacted 
that the Governor-General of India is appointed by Warrant 
under Our Royal Sign Manual, and We have by Wafrant~ 
constituted and appointed a Governor-General to exercise 
the said office subject to such instructions and directions® as he, 
or Our Governor-General for the time being, shall from # 
time to time receive or have received under Our Royal 
Sign Manual or under the hand of one of Our Principai 
Secretaries of State, etc... .. 
It appears that the position in this respect has remained 
unchanged since 1858. For instance, we find the following 
in Queen Victoria’s Proclamation of that year :— 

“And We, reposing especial trust and confidence in the 
loyalty, ability and judgment of Our tight trusty and well he 
beloved Cousin and Councillor, Charles John Viscount 
Canning, do hereby constitute and appoint him, the said 
Viscount Canning, to be Our first Viceroy and Governor- | 
General in and over Our said territories, and to administer # 
the government thereof in Our name, and generally to act 
in Our name and on Our behalt subject to such Orders and 
Regulations’ as he shall, fro at time, receive from 
rincipal Secretaries o 

e Governor-General may not the ‘agent’ of the 
Secretary of State, but he is undoubtedly his subordinate * 8 
4 


ms | 












politically. 


t we > * 
* See Appendix N. * The Italics are ours. * * lbid, 
* Whilst performing his function as the representative of the Home’ 


Government, the Viceray ‘is reail bordinate to the Secre' of © 
: ita . Lord Suis bury Nae THIS pee eekly plath to Lor’ No owt 





75. The amount of this suis ation, however, Gepends on 7 
the personality of phe Vicersy_sp % “ecretary. Lord Salisbury 
B Nee ; 
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giance and the oath for the due execution of 
cL a his _office and for the due and impartial 
oaths. administration of justice in the forms given 
below, and must, either himself or by any other 
person authorized by him, administer to every person who 
may, be appointed a Governor, Lieutenant-Governor, Chief 
Commissioner, member of an Executive Council or a 
Minister in India, similar ‘oaths of allegiance and of 
office ’.! - 
FORM OF OATH OF ALLEGIANCE 
I, ... , do swear that I will be faithful and bear true 
aliegiance to His Majesty, King George the Fifth, Emperor 
of India, His Heirs and Successors, according to law. 
So help me God. 


aad Governor-General must take the oath of alle- 


! 
} FORM OF OATH OF OFFICE 

1 , do swear that I will well and truly serve our 
Sovereign, King George the Fifth, Emperor of India,- in 
the office of . . . and that I will do right to all manner of 
people after the Jaws and usages of India, without fear or 
favour, affection or ill-will. 


“te ye ee 


So help me God. 


He is required by the Royal Instructions? to be vigilant 
that the policy of Parliament as set forth in the Preamble 
to the Government of India Act, 1919, ‘is constantly 
furthered alike by his Government and by the local Gov- 
ernments of . . . Presidencies and Provinces’. He is also 
required by the same Instructions to do everything that lies 
in him, consistently with the fulfilment of,his regpansibilities 


* 
made this subordivation appeseat with his fist, Lord Morley with 
his persuasiveness ’.—Mr. Ramsay Macdonald, The Government 


of fndia, . 57. 
us. * See Gazette of India, June 11, = ee pp- 850-51; Notification 
i Ng. 1852, June 8, 1921. 
See Appendix N. : 2 * 
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to the Crown and Parliament for the welfare of 
Indian people, that the administration of the central — 
subjects may be carried on in harmony with the wishes of 
the people as expressed by their representatives in the 
Indian Legislature, ‘so far as the same will appear to him 
to be just and reasonable.’ 
We have stated above the specific powers and duties of 
Ec: the Governor-General. We now propose to 
i _—— ver’ describe the constitution and functions of his 
in Council. Executive Council ard to discuss the powers 
- vested in the Governor-General in Council ! as 
we must bear in mind, the Government of India is 
conducted ‘ not by an individual. but by a Committeé. No 
important act can be taken without the assent of a majority 
of that Committee.’ * 


=e 


1¢The Governor-General in Council is often described as the 
Government of India, a description which is recognized by Indian — 
legislation’.—Ilbert, The Government of India, p. 202. alt 
According to Sir C. Ibert, ‘the Governor-General in Council, as 
representing the Crown iu India, enjoys, in addition{o any statutory 
powers, such of the powers, prerogatives, privileges, and immunities. 
| appertaining to the Crown as are appropriate to the case and con- 3 
sistent with the system of law in force in India. ... The Goyernor-  * 
Bi Ranarel in Council has also, by delegaticn, powers of making | ig 
| treaties and arrangements with Asiatic States, of exercising juris 
~ diction and other powers in foreign territory, and of acquiring and 
* ceding territory ’.— Zhe Government of India, p 
ye See also in this connection Covbarditioe: Administrative Law 
by Mr. N. N. Ghosh, pp. 252-53. " 
® Lord Curzon’s speech on the occasion of a dinner given by the x 
United Service Club, Simla, on September 30, 1905.—Lord Curzon 
in India, vol. ii, p. 299, eee 
By. Continuing, Lord Curzon said in the course of his speech:— 
hiss ‘ The Viceroy is constantly spoken of as though te and he alone ~ 
were the Go ment. This is of course unjust to his colleagues, 
who are y nsihle with himself, and very often deserye — 
the credit which he unfairly obtains. On the other hand, it is —4 
_ sometimes unfair to him; for he may have to bear the entire res ~ 
ponsibility for administrative acts or policies which were ° 
' pated in and perhaps originated by them. . Vv 3 
_ more weight in his Council than any individual member of it.’ ‘ay 
+ "Phe fast sentence in th . as Mr. Macdonald 
puts it, ‘a fanciful : Miia 
















The constithition of the Executive Council of the ~ 
= olution of GOVernor-General has been altered from time to 
the Execu- time. The Council as originally constituted by 
pray the Regulating Act of 1773 consisted of four 
Governors members named in the Act.'. The number of 
Cooma. councillors was reduced by Pitt’s Act of 1784 to 
three, of whom the Commander-in-Chief of the Company’s 
forces in India for the time being was to be one and to 
have precedence in Council next to the Governor-General.* 
The Charter Act of 1793 fixed the number of members at 
three and provided further that if the offices of Governor- 
General and Commander-in-Chief were not united in the 
same person, which might be allowed undor an Act of 
1786, the Commander-in-Chief might be a member of the 
Council of Fort William, if specially appointed so by the 
Court of Directors, and that, if so appointed, he should 
have rank and precedence next to the Governor-General.* 


ito Plame a 
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The Charter Act_of 1835 suthorized the appointment of } | 
four ordinary members and one extraordinary member of } 

Council,* The Commander-in-Chiel was to be the extras * | 
ordinary member of Council, if so appointed. Of the 3 
ordinary members, three were to be recruited from the | © 
Company’s service, but the fourth member were to be 
appointed from outside the service{ The duty of the 
fourth ordinary member _had been sunita entirely to 
legislation till 1853 when he was_made, un arter{ = 
‘Act of that year, a ‘ Tull executive member ’ and thus placed i 
on the same footing with the other ordinary members of 
the Council. The number of the ordinary members of the 


Council was increased to five by the Indian Councils Act of ~ 


* The East India Company Act, 1773, Section 10; P. Mukherji’s 
Constitutional Documents, vol. i. ; 
* The East India Company Act, 1784, Section 18, tdid. ; : 
:* The Charter Act 1793, Section 32; P. Mukherji’s Constitu- 


tional Documents, vol. i. 
_* The Charter Act of ~ So ihid. 7 o 
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1861 which also continued the provision of the Act of 1833 
relating to the appointment of the Commander-in-Chief 
as an extraordinary member.! It further enacted that 
whenever the Council would meet in Madras or Bombay, 
the local Governor would be another extraordinary 
member of the Council.2 The Indian Councils Act of 
1874 * authorized the appointment of a sixth ordinary 
member to the Council for pubiic works purposes, but 
the power given"by this Act was not always exercised. 
An amending Act * passed in 1904 removed the restriction 
that the appointment of the sixth ordinary member should 
be only for public works purposes. The Government of 
India Act, 1915,5 fixed the maximum number of the ordi- 
nary members at six and provided for the appointment 
of the Commander-in-Chief as an extraordinary member. 
It re-enacted the provision, referred to above, that when- 
ever the Council would assemble in any province having 
,a Governor, the latter would be_ another extraordinary 
jmember of the Council. Thus the Council before the 
Reforms consisted ordinarily of six ordinary members and 
the __Commander-in-Chief as an_extraordinary member 
thereof. , po eee 
Under the existing Act ® the Council is to consist of such 
* «..« | number of members as the Crown may think fit to 
Its present = appgint. .Thus the statutory limitation. on th ry limitation” on the 
—— -number of its members, which existed previously, 
has now been.removed. This has been done 
obviously in pursuance of the recommendations both of the 


. 
} 





9 - authors of the Joint Report and of the Joint Select 


1 The Indian Councils Act, 1861, Section 3 ; P. Mukherji’s Constilu- 
tional Documents, vol. i. 

® The Indian Councils Act, 1861, Section 9, 2id. 

* Section 1. 

* Ibid, : 

5 Sections 36 and 37. 

* Section (36 (2) of the Act. 
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Committee. The charged relations of the Government of 

ndia ‘with provincial governments,’ write the authors of 
the Joint Report, ! ‘ will in themselves materially affect the 
volume of work coming before the departments, and for this 
reason alone some redistribution will be necessary. We 
would therefore abolish such statutory restrictions as now 
exist in respect of the appointment of members of the 
Governor-General’s Council so as to give greater elasticity 
both in respeet of the size of the Government and the dis- 
tribution of work.’ The Joint Select Committee also recom- 


mended ? that the limitation on the number of the members " 


of the Executive Council should be removed; that three 
members of that Council should continue to be publicnervapts 
or ex-public seryants having not less than ten years’ experi- 
ence _in the service of the Crown in in India ; and that one 
member ‘of the Council should have defi egal qualifica- 
tions which might be gained in India as well as in the 
United Kingdom. Accordingly it has been provided in the 
Act* that three at least of the members of the Council 
must be persons who have been in the service of the Crown 
in India for not less than ten years, and one must be a 
barrister of England or Ireland, or a member of the 
Faculty of Advocates of Scotland, or a pleader of a High 
Court in India of not_i less* than_ten years’ standing. If 
any member of the Council other than the Commander-in- 
Chief is at the time of his appointment in the military 
service of the Crown, he must not, so long as he continues 
to be a member, hold any military command or be employed 
in actual military duties. If the Commander-in-Chief is a 
member of the Council, he must have, subject to the 
provisions of the Act, rank and precedence in the Council 
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1 Para. 271. 

® The Joint Select Committee’s Report on Clause 28 of the Govern- 
ment of India Bill. 

® Section 36 (3). = : 
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next to the Governor-General.1 The Council, as at 
present constituted, consists of seven members including “ 
the Commander-in-Chief who is no longer to be regarded 
aS an extraordinary member, since the classification of 
members as ordinary and extraordinary, which formerly 
existed, has been abolished by the present Act.* There 
are now three Indian members on theCouncil. The increase 
in the number of the Indian members to three has been made 
in pursuance of the recommendation of the Joint Select 
-}Committee that ‘not less than three members of the 
_ { Council should be Indians.’* It may be»noted here that 
' there is nothing in the Act to prevent all the members of 
the Council from beine-Tadiane, provided, of course, they 
| Satisfy the statutory requirements stated above. The Act 
_ distinctly lays down that no native of British India, nor any 
4 subject of His Majesty resident therein, shall, by reason 
; ‘ only of his religion, place of birth, descent, colour, or any i 
-] of them, be disabled from holding any office under the 
_ Crown in India.* It will only require a bold effort of 
- statesmanship to Indianize the Council completely. We 
a ‘may note, however, in this connection, as the Joint Select 
Committee has remarked, that ‘ the members of the Council] 
* drawn from the ranks of the public servants will, as time 
» goes on, be more and more likely to be of Indian rather 
* than of European extraction.’5 It need not perhaps be 
- stated here that these questions will not at all arise when 
India will attain full Dominion status. 
The members of the Council are appointed by the Crown 
| on the advice of the Secretary of State and usually hold 




























* Section 37 of the Act. . 

Bi 9 Joint Select Committee Report on Clause 28 of tne’Government of 
India Bill. 

~ _ * Section 96 of the Act. 
*See the Report of the Joint Select-Committee on Clause 28 


i of the Government of India Bill, ; Feti 
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‘ * 
office for a term of five years.! Every member of the 
fompett other than the Commander-in-Chief is paid a 
salary of Rs. 80,000 per annum. This is also the maximum |. 
amount payable to him under the Act. The salary of the 
Commander-in-Chief is one hundred thousand rupees a 
year.” It need not, perhaps, be said that these salaries 
are paid out of the revenues of India. 
A member of the Council is appointed to be its Vice- 
President by the Governor-General. The Council 
Procedure . ‘ 
followed at meets in such places in India as the Governor- 


— General in Council appoints. At any meeting 
Governors Of the Council the Governor-General or any other 


General's = person presiding: and one member of the Council 
Council. bs A . F 

other than the Commander-in-Chief may exercise 

all the functions of the Governor-General in Council. In case 

of difference of opinion on any question brought before a 

) meeting of the Council, the Governor-General in Council is 


/ ordinarily bound by the decision of the majority of those 
present, and, if they are ivided, the Governor- — 


General or any other person presiding has a second or casting =| 
=—_—_ _ —_ ; 


1It may be noted here that any member of the central executive 
Council other than the Commander-in-Chief (or any member of a 
provincial Executive Council) may be granted leave of absence 
under medical certificate for a period not exceeding six months. >. 
The member retains his office during his absence and on his return 
and resumption of his duties is entitled to receive half his salary for 
the period of his absence. But if his absence exceeds six months, 
his office must become yacant.—Section 86 of the Act. 
é Since the above was written, Section 86 has been amended. See 
dix O. - ‘ 
temporary vacancy in the office of a member of the central 
Executive Council other than the Commander-in-Chief, or of a i 
member of the Executive Council of a Governor, may be filled by the | 
Governor-General in Council, or a Goyernor in Council as the case | 
‘may be.—Section 92 (1) of the Act. But the Secretary of State | 
may prohibit the filling-of a temporary vacancy in the central Execu- 
tive Council. And if a temporary appointment has already been 
. made, it must be cancelled as soon as Governor-General is 
of the desire of the Secretary State. “BRS : 
\* This is also the maximum payable under the Act. mite 
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vote,’ But if, as has been seen before, any measure is 
proposed before the Governor-General ir. Council whereby ~ 
‘the safety, tranquillity or interests of British India, or of . 
any part thereof, are or may be, in the judgment of the 
Governor-General, essentially affected, he (i.e. the Governor- 
General) may overrule the majority if they dissent from his 
view and act on his own authority and responsibility.? In 
ene such case any two dissentient members may require 
that the matter in dispute and the fact of their dissent be 
reported to the Secretary of State. The report must be 
sent together with copies of any minutes “which may have 
been recorded on the subject by the members of the 
Council. ® It may be noted here that the Governor-General 
cannot, under his overruling, power, do anything which he 
could not lawfully have done with the concurrence of his 
Executive Council.* If the Governor-General is absent 
from any meeting of the Council owing to indispesition or i 
any other cause, the Vice-President, or, if he too is absent, 
the senior member other than the Commander-in-Chief 
present at the meeting presides thereat.5 The person 
presiding has the same powers as the Governor-General 

\ would have had if present. But if the Governor-General 
happens to be at the time at the place where the meeting is 
held, any act done at the meeting requires his signature, 
if he is in a position to sign it. If, however, he refuses to 
sign the act, it becomes null and void. During the absence 
of the Governor-General on tour a member in charge of 
a Department may call together an informal meeting of 
his colleagues to discuss an important or emergent case, 
the result being reported to the Governor-General. ® All 
orders of the Governor-General in Council must be issued 


. > Section 41 of the Act. ® /bid. 
9% Ibid. * loid. 
® Section 42 of the Ac’ 
Hi ® Resolution on the Ri of the Government of India Secretariat 
__ Ppoeedure Committee.—Vide The Gazette of India, September 18, 1920. 
iy = i * 
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in the name of the Governor-General in Council, and must 
re signed by a Secretary to the Government of India, or 
otherwise, as the Governor-General in Council may direct.! 
An order so signed cannot be called into question in any legal 
proceeding. * The Governor-General has been empowered 
by the Act to make rules and orders for the more conveni- 
ent transaction of business in his Council.* Any order 
made, or act done, in accordance therewith must be regarded 
as the order or the act of the Governor-General in Council. * 
Under the present system, which was first introduced by 
Lord Canning and which we shall have occasion to 


The present < . A ? 

executive describe in detail later, the business of the 
Depart. Governor-General in Council is distributed among 
ments of the 


Government Various Departments somewhat on the lines of the 
of India. British Cabinet. Each member of the Council is 
in charge of one or two ‘Departments of the administration, 
the Viceroy keeping usually the Foreign and Political | 
Department in his own hands. The work of the Council 
has been variously distributed from time‘to time. The ~ 
existing division of business among the different Depart- + 
ments was made by the Governor-General by an order 
dated April 11, 1923.5 There are at present nine Depart- 
ments—(i) Foreign and Political, (ii) Railways and Com- 
merce, (iii) Industries and Labour, (iv) Education, Health 
and Lands, (v) Army, (vi) Home, (vii) Legislative, (viii) 
Finance, and (ix) Ecclesiastical. The member in charge 
of the Department of Railways and Commerce holds charge 
also of the Ecclesiastical Department, and the Governor- 
General himself, as stated above, administers the Foreign 
and Political Department. , 


x 
2 Section 40 of the Act. 
? Joid. 
nn 
: Ibid, m : 


bid. 
‘ : 5 Vide The Englishman (Dak edition), April 13, 1923 #* 
* ss 
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The Foreign and Political Department deals. with 


questions relating to external politics, frontier ™ 


‘The Foreign tribes, and Statesin India.' It also exercises 


nd Political ba ; 
Desertimiat, control over the general administration of 


Ajmer-Merwara, the North-West Frontier Pro- 
‘vince and British Beluchistan. This Department, according 
to Sir George Chesney,* is ‘the most important and perhaps 
the most laborious of all.’ Describing the varied nature of 
‘the work usually done by an officer of this Department, 


’ Lord Curzon said in one of his parting speeches 4 :—‘ The 


public at large hardly realizes what thePolitical (i.e. an 
officer of the Political Department) may be called upon to 


do. At one moment he may be grinding in the Foreign | 


‘Office, at another he may be required to stiffen the 
administration of a backward Native State, at a third he 
may be presiding over a jirga of unruly tribesmen on the 
frontier, at a fourth he may be demarcating a boundary 
amid the wilds of Tibet or the sands of Seistan. There is 
no more varied or responsible service in the world than the 
Political Department of the Government of India.’ In the 


‘course of another speech* he stated, ‘The work of the 


eg 


EF 


Med 
4! 
fa 


HY¥e 


Foreign Department is unusually responsible, and . . . it 
embraces three spheres of action so entirely different and 
requiring such an opposite equipment of principles and 
knowledge as the conduct of relations with the whole of 
the Native States of India, the management of the frontier 
provinces and handling of the frontier tribes, and the 
offering of advice to His.Majesty’s Government on practi- 
cally the entire foreign policy of Asia, which mainly or 
wholly concerns Great Britain in its relation to India.’ 
The Foreign Department also ‘deals with questions of 


< 
1 Vide The Imperial Gazetteer of India, vol. iv, p. 21. 
_ * Indian Polity, p. 124. : 
> Lord Curzon ‘in Indi@, vol. ii, p. 304. ae 
+ Ibid., p. 317. 
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pGeremonial, and witb matters relating to the Indian Orders.’ 
| In respect of this Department the Viceroy is, in the words 
of Lord Curzon, in the exact position of an ordinary 
member of Council. He is assisted in his work by two 
Secretaries, one Foreign: and the other Political, two 
Deputy-Secretaries, one Under-Secretary, one Assistant 
Secretary and a number of other officers. 
The Army Department transacts ' all business ‘ connected 
with’ the administration of the Army, the 
a an formulation and execution of the military policy 
of the Government of India, the responsibility 
for maintaining every branch of the Army, combatant and 
non-combatant, in a state of efficiency and the supreme 
direction of any military operations based upon India.’ It 
is also concerned with the administration of the Royal 
Indian Marine and the Royal Air Force in India, ‘ in so far 
} as questions requiring the orders of the Government of 
India are concerned.’ ‘The Commander-in-Chief has dual 
functions in India: he is both the chief executive officer of 
the Army and, by custom, the Army Member of the 
Viceroy’s Executive Council. He is thus the sole military 
adviser of the Government of India. Besides, he adminis- 
ters the Royal Indian Marine and the Royal Air Force in © 
India.* He is assisted by a Secretary, who is now a civilian, 
a Deputy Secretary, an establishment officer and _ two. 
Assistant Secretaries. The Secretary, like other Secretaries. 
in the civil Departments, is a Secretary to the Government 
of India and has the constitutional right of access to the 
Governor-General. He represents the Army Department 
in that Chamber of the Indian Legislature of which the _ 
Commander-in-Chief does not happen to be a member. 


bit ibikcied clk nae aes 
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1See pp. 51 and $2 of Zhe Army in India and its Evolution, ~ 
1924, ublished be the Superintendent, Government Printing, India. 
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The Governor-General in Council exercises the same ty 


authority over the administration of the Army as he does ~ 
in respect of the administration of other Departments of the 
Government. As it is a recognized liab:lity of the Govern- 
ment of England to come, in a grave emergency, to India’s 
assistance with the armed forces of the Crown in England, 
the British Government and its representative, the Secretary 
-of State for India, claim to have ‘ a special responsibility and 
authority in regard to the military administration in India.’* 
The Secretary in the Military Department of the India 
Office is the chief adviser of the Secretary of State on 
Indian military questions. * He is usually an officer of the 
rank of Lieutenant-General recruited from the Indian 





Army.* He is assisted by one first grade staff officer . 
selected also from the Indian Army.> He is expected to” 


visit India during the tenure of his office that he may ke 
in touch with the current of Indian affairs. Besides; 


retired Indian Army officer of high rank is usually” 
appointed to the Council of India. ® & 


The Home Department?” deals with all business connected 
The tiome Briti s ee oe § af a'e 
Department, British India. Internal politics, Indian Civil 

Service, law and justice, jails, police and a 
number of other subjects including the administration of 
the Arms Acts and of the penal settlement of Port Blair im 
the Andaman Islands are within the jurisdiction of this 
Department. As most of the subjects dealt with by thts 
Department are under the administration of local Govern- 
ments, the work of the Home Department is, to a large 
extent, the work of supervision, direction and control. 


4 The Army in India and its Evolution, p. 50. 
® Jbid. 


Ibid. 
* lbid. 
5 Jbid. 
® bid, 
7 Vide The Imperial Gazelteer of India, vot. iv, p.-23. 
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The member in charge of this Department is known as 
r the Law Member. If a Bill introduced inté 
The Legisla- either Chamber of the Indian Legislature is 
tive Depart- < 5 . 
meat. referred to a Select Committee of the Chamber, 
the Law Member, if he is a member of the 
Chamber, must be the Chairman of the Committee. Even 
if he dces not happen to be a member of the Chamber, he 
has the right of attending at, and taking part in the delibe- 
rations of, the*meetings ot the Select Committee.’ The 
chief functions of this Department are to prepare the drafts 
of all Bills introduced into either Chamber of the Indian 
Legislature, to assist the other Departments of the Govern- 
ment with legal advice when necessary, and to examine the 
projects of legislation of local Governments when _ they 
are referred to the Government of India, or the Acts passed 
by local Legislatures. The Department is also consulted 
before any statutory rules having the force of law are 
issued. 
The Depart- This Departinent deals * with all work connec- 
aliweye ted with railways, shipping, trade and commerce 
and including tariffs, import and export regulations, 
Commerce. statistics, life assurance and actuarial work. 
The Department of Industries and Labour * is concerned 
with labour legislation, inter-provincial migra- 
The Depart- |. . a 
ment of tion, Factories Act, International Labour Orga- 
industries = nization, Petroleum and Explosive Act, patents, 
and Labour. : ° . . 
designs and copyrights, steam-boiler and electri- 
city legislation, stores, geology and minerals, printing and 
stationery, civil aviation, meteorology, development of 
‘ndustries,{central aspects), Posts and Telegraphs, Public 
Works, and Irrigation. 


* The Legislative Assembly Standing Order 40 and the Council of 
State Standing Order 39. 

* The Goveriior-General’s Order, dated Simla, April 11, 1923. 

> Ibid. 
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‘ This Department ' deals with education, land revenue, 
s veterinary, agriculture, forests, central resea 
soto on above subjects, botanical survey, famine, 4 
Education, control of food-stuffs, external emigration, Sur- | 
a vey of India, Medical Services and Public Health, 
Hew” Zoology, local self-government, libraries- and 
; records, archeology and museums. 
The Finance Member of the Government of India is in 
charge of the Finance Department. This Depart- 
The Finance nent is mainly concerned with the general - 
wee ‘ administration of central finance; with some 
supervision of provincial finance; with questions 
relating to the salaries, leave and pensions of publi¢ 
officers; and with auditing and accounts, currency, banki 
exchange, Mints and the public debt of India. A separ 
branch of this Department, known as the Military Fin 
Department, deals with al) matters relating to the fin 
administration of the Army.* Subjects like customs, salt, 
opium, excise and stamps are administezud by a Board of | 
Revenue working as a part of this Department. ~ It is the. 
duty of the Finance Member to keep expenditure within’ 
legitimate limits. He has to examine, from the financial — 
point of view, any scheme or proposal brought before the | 
Governor-General in Council, which is likely to involve the 
expenditure of public money. He is, so to speak, 
- guardian of public revenue. He is the Chairman of 
Committee on Public accounts, to which we have referre¢ 
before. His annual financial statement, known as 
Budget, is looked up to with great eagerness, not u 
with anxiety, throughout the country.* i 
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1 The Governor-General’s Order, dated Simla, April 11, ‘1923, ar 
2 Vide The Imperial Gazetteer of India, vol. iv, p. 25. aa 
‘Describing the work of this: eot Sir Malcolm A 

(sometime Finance Member) said in the course of one of his s 

in the Legislative Assembly as follows :— 

‘We have to_explain what we have done with the 
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"We shall now describe the manner in which the busines 
of the Council is transacted. During the adminis 


H How = . ‘ 

i poe tration of, the East India Company, every case 
Council : ) , 
works: the however unimportant, was supposed to be placed 
—— before all the members of the Government, and 


to be decided by them collectively. As Sir 
William Hunter vividly describes,! ‘under the Company 
every case actually passed through the hands of each 
Member of Council, circulating ata snail’s pace in little 
mahogany boxes from one Councillor's house to another.’ 
‘The system involved,’ said a former Member of Council, ‘an 
amount of elaborate minute writing which seems now hardly 
conceivable. The Governor-General and the Council used 
to perform work which would now be disposed of by an 
Under-Secretary."* The work of the Council enormously 
-increased in all directions as a consequence of the policy 
pursued by Lord Dalhousie’s Government and the necessity 
of changing the old cumbrous method of doing business 
collectively was seenly felt. Lord Canning abolished the 
old method and introduced* a beginning of the present 






by the House during the past year. We have to explaia whether our 
anticipations of revenue have been fulfilled or not. We have to 
explain to it (i.e. Assembly) why and how in any particular case we 
have exceeded the grants made tous. We have to lay before the 
+ House a very complete scheme of operations, not only of revenue and 
expenditure, but of ways and means finance for the coming year, 
| We have to justify this to the House, and we have td obtain practi- 
q cally every penny of it in the form of a direct demand for a grant. 
. .. The second branch of my Department is concerned with such 
. watters as financial rules, financial regulations and relations with the 
Vrovincial Governments. . . . Then comes a very important branch, 
' mean that relating to what we call pure finance, that is, all those 
» \Westions relgting to the provision of ways and means, the adjustment 
{ remittance transactions, the paper currency issue, the raising of 
vans, and the provision of every day finance by means of Treasury 
Bills, advances from the Bank and the like’.—Vide Legislative 
Assembly Debates, pp. 1768-69; January 19, 1922. 

- “NZhe Earl of Mayo (Rulers of India Series), p. 81. Read in 
this connection Chapter III of that book. 

or yas 


Ibid. : 
*See Indian Polity by Sir George Chesney, p. 123. 
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ke 
j ~ Departmental ’ system, under which each member of the + 
* Council is placed in charge of one or more 


I branches of the administration, only important 


* Depart- matters being referred to the. Viceroy, or to the 
eed whole Council. The arrangement made by Lord 

Canning was at first informal and was a matter of 
private understanding within the Council. It was legalized” 
under the Indian Councils Act, 1861, which empowered ' 
the Governor-General, as we have seen before, to make 
rules and orders for the more convenient transaction of 
business in his Council, and provided that any order made 
or act done in accordance therewith should be regarded as 
the order or act of the Governor-General in Council. 

The system as subsequently developed has been thus 
described by Sir John Strachey *:— - Although the 
separation of departments in India is less complete than 
England, and the authority of a member of Council m 
less extensive and exclusive than that of an Engli 
Secretary of State, the members of Council are now 
f virtually Cabinet ministers, each of whom has charge of one 
fi of the great departments of the Government. Their 
j ordinary duties are rather those of administrators than of 


Sarre Pa i esse lee 


mwas 
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councillors. The Governor-General regulates the manner 
in which the public business shall be distributed among 
'® them. He usually keeps the Foreign department in his 
own hands. ... . While the member of Council takes the 
place of the English Secretary of State, there is in each 4 
\ department a Secretary holding a position analogous to | 
that of a permanent Under-Secretary in England. It is 
the duty of this secretary to place every casegbefore the 
Governor-General or member in charge of his department, 
in a form in which it is ready for decision. He submits 


‘See Section 8 of the Indiam Councils Act, 1861—P, Mukherji’sA4 
Documents, vol. i. 4 
y  * India, Its Administration and Progress Ore pp. 60-61. ‘a 
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with it a statement of his own opinion. In minor cases the 
member of Council passes orders which are final. If the. 
matter be one of greater importance, he sends on the 
papers, with his own orders, to the Governor-General for 
his approval. If the Governor-General concurs, and thinks 
further discussion unnecessary, the orders are issued. If 
he does not concur, he directs that the case shall be brought 
before the Council, as in England an important case might 
come before ¢he Cabinet. The duty rests upon the 
secretary, apart from his responsibility towards the member 
cf ‘Council in charge of the department, of bringing 
personally to the knowledge of the Governor-General 
every matter of special importance. All orders of the 
Government are issued in the name of the Governor-General 
in Council.’ ! 

The practice now in vogue * is substantially the same as 
described above. The Council meets usually 
once a week, but special meetings may be held 
at any time, if necessary. The meetings are not 
open to the public. The members of the Council cannot act 
otherwise than in Council, or ‘ by the implied authority of the 
Governor-General in Council.’ Under the rules of business 
laid down by the Governor-General, minor matters relating 
to a Department are disposed of by the member in charge 
of the Department, without being brought before the 
Viceroy or the Council. All important questions, and 
specially those in which two Departments fail to come to 
an agreement or a local Government has to be over- 
ruled, are referred to the Viceroy. He may himself pass 
orders in respect of such cases or may refer them to 
the whole Council. ‘'The statutory rules framed under 
- Government of India Act require,’ says an official 


The present 
system. 


+See in this connection also Zhe Zarl of Mayo, by Sir William ey 


Huater, 83-84. 
2 Vide the ae Report, p. 53. 
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communique,! ‘ that every case, which in the opinion of the 
member in charge of the department to which the subject" 
belongs is of major importance, shail be submitted by him 
to the Governor-General with the orders proposed by him.’ 
And lest there should be any case of omission to refer an 
important matter to the Viceroy, there is an additional 
safeguard provided ‘ through the position occupied by the 
Secretaries to the Government of India who, while they 
are charged with the duty of seeing that the rules of 
business are duly observed, are at the same time given a 
status independent of the members with the right of 
referring at their discretion any case at any stage for the 
Governor-General’s orders.’ ? Sir Thomas Holland, who 
was once the member in charge of the Department of | 
Industries, was practically censured by the Governor 
General in Council and had to resign his membership of 
the Viceroy’s Executive Council for his failure io submit a { 
matter of public importance to the Governor-General before 
he issued orders thereon in the name of the Government 
of India. The facts * of the case are as follow :— 

Four persons, namely, C. S. Waite, Rai Bahadur Sukhlal 

Karnani, J. C. Banerji and H. Stringer, were 

The Muni- F Ate . 
tions Fraud Charged with conspiring to cheatin regard to 
Caseandthe the supply of a quantity of wire rope to the 
resignation Munitions Board in August, 1918. While the 
Thomas trial was proceeding, Sir Thomas Holland 
sn decided to withdraw from the prosecution, and 
tutional sig- jssued orders accordingly, on the ground that if 
menace the prosecution of Karnani and Banerji were 
proceeded with, widespread commercial and industrial 


The communique was issued on August 28, 1921, by the Govern- 
ment of India in the Industries Department on the ‘ Munitions 


Fraud Case.’ = 
®See the communique on ‘The Munitions Frand case,’ osaer | 


* August 28, 1924. 
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association of these persons with various business concerns, 
mainly of a Swadesh? character, and that the Government 
considered that it was preferable that these men, though 
guilty, should escape punishment rather than that a large 
number of innocent persons should suffer loss. Intense 
agitation followed the withdrawal both in India and in 
England. Thereupon the Government of India in the 
{ndustries Department issued a lengthy statement reviewing 
ihe whole case. It made it clear therein that it was 
impossible to justify the withdrawal in this case on the 
specific grounds given, and emphasized that withdrawal 
from a prosecution on the ground that a section of the 
financial or commercial community would suffer from a 
conviction was inconsistent with the principles on which 
justice should be administered and called for the most 
emphatic repudiation from the Government. The Govern- 
ment also took the strongest exception to the suggestion 
that it might be preferable that men though guilty should 
escape punishment rather than that a large number of 
innocent persons should suffer loss. Continuing, the 
Governor-General in Council stated that Si: Thomas 
Holland had committed an error of judgment in failing to 
submit the matter to the Governor-General. Sir Thomas 
Holland himself expressed his deep regret at his omission 
to invite the attention of the Governor-General to the case 
during the period of its reconsideration or to take his 
instructions before issuing orders in modification of the 
previous decision favouring prosecution. No responsibility 
uttached in this case to the Secretary in the Industries 
Vepartment, since the matter had been placed outside his 
jurisdiction by a special resolution of the Government of 
india passed in February, 1921. P 
Questions raising important administrative issues or 
Jaying down general policies are invariably settled in the 


Pisce would be seriously affected by reason of the 
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whole Council. In case of difference of opinion on any ques-, 

tion the vote of the majority prevails, subject, of course, to 

The R the power of the Governor-General to override 
oyal Se ac : 

Commission the majority in special cases. In case of an 


a raj. CTAlity of votes on both sides, the Governor- 

zation General or any person presiding has a casting 

oa the vote. 

transaction . A r 

of the busi- We close this topic with an extract from the 
=< Report of the Royal Commission upon Decent- 


General in ‘alization in India. The reader will find in this 
* Council. extract a most detailed and interesting, and at the 
same time a most authoritative, description of the manner in 
which the business of the Governor-General] in Council is 
transacted and also of the procedure of work in the Imperi 
i Secretariat. * 
f ‘In regard to his own Department, each Member of 
‘@ | Council is largely in the position of a Minister of State, 
and has the final voice in ordinary departmental matters. 
But any question of special importance, and any matter in 
which ifis-proposed to overrule the views of a local 
Government, mnst ordinarily be referred to the Viceroy. 
This latter provision acts as a safeguard against undue 
interference with the local Governments, but it necessarily 
throws a large amount of work on the Viceroy. In the 
!* year 1907-8, no less than 21°7 per cent. of the cases which 
3 arose in, or came up to, the Home Department, required 
submission to the Viceroy. The Home Department is, 
however, concerned with questions which are, in a special 
degree, subject-to review by the Head of the Government. 
and we believe that in other Departments the percentage of 
4 cases referred to the Viceroy is considerably less. Any 
: matter originating in one Department which also affects 
fr ‘eel must be referred to the latter, and in the event o! 


E 4 Report of thP Royal Commission upon Déctutralisation in dnd‘e 
i (1909), vol. i, paras. 19-22. : 
Ke Ly 


the Departments not being able to agree, the case wot 
have to be referred tu 'the Viceroy. 

‘ The Members of Council meet periodically asia Cabinet 
—ordinarily once a week—to discuss questions which the | 
Viceroy desires to put before them, or which a Member, | 
who has been overruled by the Viceroy, has asked to be | 
referred to Council. The Secretary in the Department 
primarily concerned with a Council case attends the Council 
meeting for«the purpose of furnishing any information 
which may be required of him. If there is a difference of 
opinion in the Council the decision of the majority ordinari- 
ly prevails, but the Viceroy can overrule a majority if he 
considers that the matter is of such grave importance as to 
justify such a step. 

‘Each Departmental office is in the subordinate charge 
of a Secretary, ! whose position corresponds very much to 
that of a permanent Under-Secretary of State in the United 
Kingdom, but with these differences, that the Secretary, as 
above stated, is present -at Council meetings; that he 
attends on’the Viceroy, usually once a week, and discusses 
with him all matters of importance arising in his Department ; 
that he has the right of bringing to the Viceroy’s special 
notice any case in which he considers that His Excellency’s 
concurrence should be obtained to .action proposed by the 
Departmental Member of Council; and that his tenure of 
office is usually limited to three years... . The Secre- 
taries have under them Deputy, Under, and Assistant 
Secretaries, together with tHe ordinary clerical establish- 
ments... . ; 

‘A case coming up to a Government of India Secretariat 
is first of all noted on by the clerical branch of the office. 
lt then goes, usually, to an Assistant or Under-Secretary, 
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1 There are now two Secretaries—one Foreign and the other _ . 
Politicai—in the Foreign and Political Department. Vide 7he Indian  ~ 
Year Book, 1923, edited by Sir Stanley Reed, p.@6. te 
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. who, if he accepts the office note, signs his name below it. 
If he disagrees or desires to add anything, he notes accort® 
ingly. His work, in turn, goes to a Deputy Secretary or 
to the Secretary, who acts in the same way. A Deputy 
Secretary often submits cases direct to the Member in 
charge, but the papers come back through the Secretary, 
to enable the latter to see what is going on. Secretaries 
and their principal subordinates may dispose of petty cases 
of a routine character on their own responsibility, but lists 
of such cases go weekly to the Secretary and Member, so 
that any independent action by a subordinate which is 
deemed inadvisable may be checked. Otherwise, cases’ go 
on to the Member in charge, and if reference to the Viceroy 
or to some other Departinent is not required, his order is 
final. This elaborate system of noting ... is held to be 
justified by the constant changes in the superior personnel 
of the Secretariats and Departments in India. 

‘In important cases the notes are printed, for future 
reference, along with the papers to which they relate, but 
these are only for confidential use in the Secretariats 
themselves. The Government of India, however, submit 
monthly volumes of their printed proceedings (without the 
notes) to the Secretary of State... .’ 

We may notice here one more point in connection with 

Nea? the constitution and character of the Executive 
" fthe Counc, Council. The Council is not constituted, as we 

ae ae: have seen before, on the principles on which the 

character. British Cabinet or the Canadian Ministry is 
formed. Its members are not yet responsibie 
to the Indian Legislature. A Vv te of censure on the 

Council by the Legislative y-the Legislative Assembly, not to speak of the 

Council of State, cannot drive it out of power. Thus, so 

far as its relations to the people_of- the country are 

j | cpnvetned, i tas iererponsibie now now as it was before the 

Montagti-Chelmsford changes. e Government of India 
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is responsible only to the Imperial Parliamen Subject to 
the ultimate control of that body alone, it has indisput- 
able power in respect of all matters which it considers to be 
essential to the discharge of its responsibilities for the peace, 


order and good government of India. But there ig one 
feature which the Council has_in common with the Bgitish 


| Cabinet, namely, Tthe principle of united and indivisible 
| neice responsibilityy ? It has been distinctly laid 

down by a former Secretary of State * that ‘it 
should be understood that this principle (i.e. the principle 
of united and indivisible responsibility), which guides the 
Imperial Cabinet, applies equally to administrative and to 
legislative action; if in either case a difference has arisen, 
members of the Government of India are bound, after 
recording their opinions, if they think fit to do so, for the 
information of the Secretary of State in the manner 
prescribed by the Act either to act with the Government or 
to place their resignations in the hands of the Viceroy. It 
is moreover immaterial for the present purpose what may 
be the nature of the considerations which have determined 
the Government of India to introduce a particular measure. 
In any case, the policy adopted is the policy of the 
Government as a whole, and as such, must be accepted and 
promoted by~all-who decide to remain members of that 
(;overnment.’ From this it is evident that even if, in respect 
‘of a particular matter, the decision of the Government of 
India is in reality the decision of a single person, namely, 
the Viceroy, rather than that of the whole Council, that 
Cecision must be supported and acted upon-by the members 
“tf the Council, or they must resign. As we have 


«lready stated, the proceedings of the Council are secret; 
° ° . gee SRBC T 
and, therefore, ‘it is not consonant with the practice 


a —) para, 34 of The Montagu-Chelmstord Report, 
wars 
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of the Government of India or with the constitutional 
position on which that practice is based either te disclose ~ 


_ the identity or to publish the individual views of the 


members of Government who have taken part in its 
proceedings.’! Thus, whatever differences of opinion may 
éxist among the members of the Council on any matter of 
matters, the Council must ordinarily act as a unit on all 
questions that may arise in the Indian Legislature or in 
connection with the administraticn of public affairs. Every « 
member of the Council must take the same oaths of allegiance 
and of office as we have seen in the case of the Viceroy. 
Besides, he has to take the following oath of secrecy.? 

I, ... ., do swear that i will not directiy or indirectly 
communicate or reveal to any person or persons any matter 
which shall be brought under my consideration, or shall 
become known to me as a member of the Executive Council 
except as may be required for the due discharge of my 
duties as such member, or as may be specially permitted 
by the Governor-General. 

So HELP ME GOb. 





ye Section 44 df the Government of India Act sets forth the 





owers of the Governor-General in Council with 


Restriction regard to the making of war or treaty, He 
power of cannot, without the express sanction of the 
the Gever- Secretary of State in Council, ‘ declare_war or, 
in Counc! commence hostilities or enter into any treaty for 
to make making war against any prince_or state in India, 
treaty. or enter into any treaty for guaranteeing the 

possessions of any such prince or state.’ But 
he will not be subject to this restriction when hostilities 
have been actually commenced or preparations for their 
commencement have been actually made against, the British 


** Communique’ on the Munitions Fraud Case. 
* Vide The Gazette of India, Jdine 11, 1921, pp. 850-51. 
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Government in India or against any Prince or State 
dependent on it, or against any Prince whose territories 
the Crown is bound by treaty to defend or guarantee. 
When he commences any hostilities or makes any treaty, 
e must forthwith communicate the same, with his reasons 
therefor, to the Secretary of State. 
The authors of the Joint Report recommended that 
provision should be made in the Government of 
Lae oe India Act for the appointment of members of 
the Legislative Assembly, not necessarily elec- 
ted, nor even non-official, to positions analogous to those of 
Parliamentar: U -Secretaries in England.? The 
Governor-General in Council was opposed to appointments 
of this nature as he felt that it would be inadvisable to compli- 
cate the working of the Government of India in the difficult 
times that were before him by an arrangement which could 
not be justified on strong grounds, but which might be mis- 
construed as an attempt to introduce by a side issue the 
ministerial system into the Government of India.* The 
Joint Select Committee inserted,* however, a provision in 
the Government of India Bill ‘to allow of the selection of 
members of the legislature who’ would be able to undertake 
duties similar to those of the Parliamentary Under-Secre. 
taries in England. It should be, it held, entirely at the 
discretion of the Governor-General to say to which Depart- 
ments these officers should be attached, and to define the 
scope of their duties. This, in brief, is the history of 
Section 43A of the Act which provides, as has been stated 
before, that the Governor-General may at his discretion 
appoint, from among the members of the Legislative 


2 See for further details Section 44 of the Government of India Act 

® The Montagu-Cheimstord Report, para. 275. 

* Government of India’s Despatch of March 5, 1919, para. 121. 

* Joint Select Committee Keport on Clause 29 of the Government 
of India Bill. 
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Assembly, Council Secretaries who will hold office ‘during 4 
his pleasure and discharge such duties in assisting the 
members of his Executive Council as he may assign to 
them. They are to be paid such salary as may be provided 
by the Indian Legislature. A Council Secretary must cease, 
to hold office if he ceases for more than six months to be a 
member of the Legislative Assembly. 
No Council Secretary was appointed during the term of 
; the first Legislative Assembly. Early in 1922, a 
Advantages 4 . ’ A 
and dis- resolution was moved in the Legislative Assem- 
Fa bly by Mr. R. A. Spence! (Bombay: European) 
appointment Tequesting the Government to associate members 
oan. of the Legislative Assembly with the Depart- 
Fe. "ments of the Government of India other than the 
Army and Foreign and Political Departments, in order that 
they might be trained up in the ‘ administration of Govern- 
ment’ and might relieve the Government members and, 
Secretaries of a part at least of their work in the sessions of 
the Legislature. His main argument was that such associa- 
tion would enable many members of the Assembly to see 
‘the inner working ? of the Government Departments.’ Sir 
William Vincent * (the then Home Member) pointed out, in . 
the course of his reply, the advantages and disadvantages 
of the appointment of Council Secretaries. First, such 
appointments had their educative value. Non-officials, he 
said, by serving in the Secretariat as Council Secretaries, 
undoubtedly would obtain a considerable experience of the 
administration which might be very useful to them in future. 
Secondly, such appointments would afford reliet to the perma- 
nent officials in the conduct of business in the Legislature. 
Thirdly, the appointment of Council Secretaries would 


‘See /ndia’s Parliament, vol. iii, pp. 332-40; Legislative Assem- 
bly Proceedings of March 28, 1922. 

® [bid. 

* Ibid. 
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nécessarily bring the Government into closer touch with the 
non-official element in the Assembly.. On the other hand, the 
Home? Member pointed out, if the object of the appointment 
of Council Secretaries was to be realized, they would have 
v be chosen from the non-official members of the Assem- 
‘.. ‘Now,’ he ‘continued, ‘if the Government appointed 
«a Council Secretary and put him on the Governinent 
Benches, took him into their inner Councils and showed 
him the papefs of the Department, he would have to 
support the Government policy throughout. That is a first 
essential: no one can deny that, and then the qgestion at 
once arises whether it would be possible for such a member 
to discharge his responsibilities v7/s-a-77s the Government 
by which he is employed as well as his duty wés-a-vis his 
electorate. ... He would often be torn in two directions 
by what he conceived to be his duty to the electorate and 
by what he conceived was demanded of him by loyalty to 
the Government. I fear indeed that his position would 
often be one of very great difficulty.’ Another point to be 
noted in connection with this question, said he, was whether. 
the services of the best men would be available for 
prolonged periods and whether they would sacrifice their 
pseivate careers and business to work in a Government office. 
Lastly, it was pointed out that whoever would be appointed 
Council Secretary would have to sever himself from the 
party to which he belonged. 

The resolution moved by Mr. Spence was ultimately 
negatived by the Assembly. The matter, it seems, stands 
where it stood. 

The authority of the Government of India* over provin- 
‘ial administration is derived ‘from the provisions of a 
considerable number of statutes and regulations which 


1See para. 26 of the Report of the Committee on Division of 
Functions. 
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specially reserve power to the Governor-General in Council, 
or require his previous sanction or subsequent approval to 
action taken by the provincial Governments.’ * The 
Government of India Act, 1915, vested the superin- 
tendence, direction and control of the civil and 
reson military government of India in the Governor- 
‘Govern- General in Council and required him to pay 
ae all due obedience to ali such orders as he might 
the Provine receive from the Secretary of State.’ And 
pl every local Government was required by the 
ments— @ Act to obey the orders of the Governor-General 
oo in Council, and to keep him constantly and 
diligently informed of its proceedings and of all 
matters which should, in its opinion, be reported to him, 
or as to which he required information, and was declared 
to be under his superintendence, direction and control in 
all matters relating to the government of its province.* 
The substance of these provisions can be found in the 
‘Charter Acts of the earlier days of the Company's rule; and 
specially in the Act of 1833.4 The general] principles which 
governed the relations between the Government of India and 
the provincial Governments in the pre-Reforms days were 
laid down so far back as 1834 and 1838 in two despatches * 
addressed by the Court of Directors to the Governor- 
General in Council. Both these despatches related to the 
‘Charter Act of 1833 with special reference to its enforcement. 
Among other things they. contained the following :— 
“The whole civil and military government of India is in 


+ Section 33 of the Government of India Act, 1915. 

® Section 45, zdid. 

3 See Sections 39 and 65 of the Charter Act of 1833. P. Mukherji’s 
Documents, vol. i. : 

’ _* Despatch from the Court of Directors to the Government of India, 
No. 44, dated December 10, 1834, and 4 tch from the Conr! 
of Directors to the Government of India, No, 3. dated March 28,. 
1838. Vide the Report of the Royal Cocptitagion’ upor Decentrali- 
zation in India, 1909, pp. 22-23. 
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» your hands, and for whatis good or evil in the adminis- 
tration of it, the honour or dishonour will redound upon 
you. 

‘With respect to the other powers which you are called i 
upon to exercise, it will be incumbent upon you to draw, 
with much discrimination and reflection, the correct line 
between the functions which properly belong to a local and 
subordinate Government and those which belong to the 
general Government ruling over and superintending the 
whole. 

‘Invested as you are with all the powers of Government 
over all parts of India, and responsible for good govern- ] 
ment in them all, you are to consider to what extent, and | 
in what particulars, the powers of Government can be best 
exercised by the local authorities, and to what extent, and 
in what particulars, they are likely to be best exercised 
when retained in your own hands. With respect to that 
portion of the business of government which you fully i 
confide to the local authorities, and with which a minute 4 
interference on your part would not be beneficial, it will be | 
your duty to have always before you evidence sufficient to 
enable you to judge if the course of things in general is 
good, and to pay such vigilant attention to that evidence 
as will ensure your prompt interposition whenever 
anything occurs which demands it. 

‘It was impossible for the Legislature, and it is equall 
so for usin our instructions, to define the exact limits 
between a just control and a petty, vexatious, meddling 
interference. We rely on the practical good sense of our 
Governor-General in Council, and of our other Governors, 
‘or carrying the law into effect in a manner consonant with 
its spirit, and we see no reason to dowbt the possibility of j 
preserving to every subordinate Government its due rank | 
and power, without impairing or neutralizing. that of the | 
| highest.’ : 
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* 
‘Although a minute interference on your part in the. 
details of the local administration of the subordinate 
Presidencies is neither desirable nor practicable, yet we 
should hold you but ill-acquitted towards those whose 
interesis are committed to your charge, if you should allow 
to pass without comment and, if necessary, without effective 
interference, any measures, having, in your opinion, an 
injurious tendency either te one Presidency or to the 
Empire at large.’ ? 
The actual distribution of functions, before the Reforms, 
between the Government of India and the pro- 
Pre-Reforms ra f - ; 
distribution Vincial Governments was the result, as_ the 


of the func- Decentralization Commission stated,S of gxadual 
rod administrative evolution, Certain important 
subjects like the defence of India, currency, 
tariffs, general taxation, posts and telegraphs, auditing and 
accounts, relations with the Native States and neighbouring 
powers, and railways were retained by the central Govern- 
ment in its own hands. And subject to the control and 
direction of the central Government, the provincial 
Governments were placed in charge of the ordinary internal 
administration, police, justice, the assessment and collection 
of revenues, education, local self-government and a number 
of other subjects. But in spite of this division of functions 
between the central and local authorities and the delegation 
of wide powers and responsibilities by the former to the iatter, 
the Government of the country before the Reforms was one. 
The dominant conception that underlay the whole arrange- 
ment was that ‘the entire governmental! system was one 
indivisible whole and amenable to Parliament.’* Even in 
respect of matters which were primarily assigned to them, 


4This extract is from the Despatch No. 3, dated March 28, 
838. . 
® Para, 45 of its Report. 
> See Montagu-Chelmstord Report, paras. 50, 90 and 120. 
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» the provincial Governments were literally the ‘ agents’ of 
the Government of India,’ 


he cont of India over the pro- 
vincial f used to be actually exer- 
= exes cised in the following ways * :— 
cised by the (1) By financial rules and_restrictions, in- 
eareiial cluding those laid down by Imperial depart- 
mental codes (e.g. the Civil Service Regula- 
tions, the Civil Account Code, the Public Works Code, 
and the like). 

(2) By general or particular checks of a more purely 
administrative nature, which might (@) be laid down by law 
or by rules having the force of law, or (6) have grown up in 
practice. 

(3) By preliminary scrutiny of proposed provincial 
legislation, and sanction ot Acts passed by the provincial 
legislatures. 

(4) By general resolutions on questions of policy, 
issued for the guidance of the provincial Governments. 
These were often based on the reports of commissions or 
committees, appointed from time to time by the Government 
of India to enquire into the working of the departments with 
which the provincial Governments were directly concerned, 

(5) By instructions to particular local Governments in 
regard to matters which might have attracted the notice of 
the Government of India in connection with the depart- 
mental administration reports periodically submitted to it, 
or the proceedings—volumes * of a local Government. 


Joint Report, para. 120: Also see pera. 44 of the Report of the 
oyal Commission upon Decentralization in India. 

* Para. 50 of the Report of the Royal Commission upon Decentrali- 
zation in India, See also in this connection the Report of the 
Committee on Division of Functions (para. 26), and 7he Montagu- 
Chelmsford Report, peras. 112-18. 

> ie., the proceedings gf the local Government which had to be 
ent to ‘the Government of India every month, This is required by the 
Act even now. © 
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(6) By action taiten upon matters brought to aher 
the Imperial Inspectors-General. . 

(7) In connection with the right of appeal cobtasied by 
persons dissatisfied with the actions or orders of a provin- 
cial Government. 

The position is somewhat different now as there has been 
a large measure of ‘devolution of powers to the 
‘The present provincial Governments under the Reforms 
position as .. . : 
regards the Scheme, though,:be it noted, nothing has yet 
controlexer- been done, as has been shown before, in law and 
Government theory, to destroy _th tharacter of our 
+ pa) hg constitutional system. The Government of ou 
ernments, Country is, theoretically, still one. The Govern- 
a ment of India Act and the Rules made thereunder 
- have provided, however, for the classification of functions 
of Government as central and provincial and for the division | 
f the provincial subjects into Reserved and Transferféd 
(rue central subjects are under the direct administration of 
the Government of India and subject to legislation by the 
Indian Legislature (The provincial subjects, on the other 
hand, are administered by the provincial Governments and 
subject to legislation by the provincial legislatures except 
where otherwise stated by the Act and the Rules made 
thereunder. For instance, some provincial subjects, though 
inistered by the provincial Governments, are s to 
legislation by the Indian Legislature. For the adminis- 
tration of the central subjects the Government of India 
is responsible to the Secretary of State and to the 
Imperial Parliament. We have previously discussed the 
questiongof its relation to the Home Government. We 
-shall now consider the nature of its present control 
over the local Governments. 





| 
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2 See Appendix B ; Schedule 1, part Lig 
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pee us s first of all consider the exact iegad position. The 
Government of India Act lays down :— 
Subject to the provisions of the Act and the Rules made 
thereunder, — 
(1) the superintendence, direction_and control of the | 
civil and military government “of India is vested in the 
Governor-General in Council, who is required to pay due 


obedience to all sach orders as he may receive from the} > 


Secretary of State ;! and 

(2) every local Government shall obey the orders of 
the Governor-General in Council, and keep him constantly 
and diligently informed of its proceedings and of all 


matters which ought, in its opinion, to be reported to him, 


or as to which he requires information, and is under his 
superintendence, direction and control in all matters relating 
} to the government of its province.* ae 
} Ifwill. be seen from the above that the Government of 
India Act has simply re-enacted the relevant provisions 
of the Act of 1915, as stated before,* with this limitation only 
that those provisions ‘are now subject to some of its own 
provisions and the Rules made thereunder. {‘The phrase 
‘subject to the provisions of the Act and the Rules made 
thereunder’ has a special significance in view of the fact 
that, so far as the administration of the Transferred subjects 
is concerned, the responsibility of the local Governments is 
not to Parliament or to its representatives, the Secretary of 
State-and the Government of India, but to the local Legis- 
jative Councils, and also in view of the fact that the control 
of the Governor-General in Council, and thus of the 
Secretary of State, over those subjects has been restricted 
.'y Rules within very narrow limits) We have, in a 
previous chapter, discussed the nature of the contro] which 


* Section 33.0f the Act. “ ® Section 45 of the Act. 
> : See page 302 ante. of 
iY ; 
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‘the Secretary of State can exercise ever the samitds 
TOE the Transferred subjects. We have also shown in that © 
connection where the previous sanction- of the Secretary of 
State in Council or of the Governor-General in Counci 
‘“ .. mequired by Rules for including a proposal for exptnditee? 
ona Transferred subject in a demand for a grant. As regards 
‘the control of the central Government over the Transfe 
subjects, however, it is laid down in Devolution Rule 4 
follows :— 
‘ The powers of superintendence, direction _and_ control 
ever the local Government of a Governor's 
Central con- z . 
trol over Province vested in the Governor-General in 
“Transferred Council under the Act shall, in relation to 
ties transferred subjects, be exercised 1 only for the 
following purposes, namely :— 
to safeguard the administration of certral subjects ; 
to decide questions arising between two provifices, 
in cases where the provinces concerned failto arrive at an 
segs” alg and 


a 


any powers and duties possessed ‘ea or imposed on, the 
Governor-General in Council under, or in connexion with, 
or for the purposes of, the following provisions of the Act, 
namely, section 29A, section 30(1-A), Part VIIA, or of 
any rules made by, or with the sanction of, the Secretary 
of State in Council.’ 

We may note in this connection the observations of the 
Joint Select Committee on the above Rule. The 
Committee said? :— 

‘A clause has been added, identical in form, mutatis 
mutandis, with a clause added to the corresponding rule 
under section 33, in order to enable intervention io 


* See page 249 ante. 
* Second Report from the Joint Select Committee’on the Gover® 
ment —— 1919 (Draft Rules). See also page 249 ante. 
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on itminiatration for the purposes of carrying “le 


the provisions of the Act relating to the office of 
Commissioner, the control of provincial borrowing, the 


.wegulation of the services, the duties of the Audit 


“Department, and for the enforcement of certain rules 


lanl such as the rules! requiring the employment of 


e 
i 


which are intended to place restrictions on the freedom of * 


cers of the Indian Medical Service and the rules ?# 
contained in Schedule ITI.’ 


It is true that the assent of the Governor-General is still 
essential to the validity of a provincial Act, whether it 
relates to a Reserved or to a Transferred subject, and, 
therefore, it may be said that he may may - control - provincial 
legislation by exercising his right of withholding his assent. 
But it is extremely unlikely that _his_as unlikely that his assent will_be ever 


refused to ed to any iny provincial provincial Act which bas already rec - received 


the assent assent of the Governor the Governor of the province concerned, as 
such refusal will precipitate a grave constitutional crisis. 
Finally, we may observe here that the power of control 
vested at present in the Government of India and in the] 4 
Secretary of State in Council over the administration of the 
Transferred subjects, should be further reduced and 
be really restricted, as the Joint Select Committee 
recommended, within the narrowest possible limits. This 
reduction is essentially necessary for the independence and 
dignity of Ministers and also for making the control of the 
Legislative Council over them more effective and real. 
The provincial Governments_are still responsible for the 
administration of the Reserved subjects to the 
coutrel Government of India, and ultimately to_Parlia- 
over the ment through the Secretary of Sta In the 
subjects. case of these subjects there is no such statutory 
Rule restricting the power of control and 


2 See Devolution Rule 12; Appendix B. 2 age B: 
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Secretary of State) as there is in the case of the Transferred 
subjects. The Joint Select Committee was opposed to any 


‘statutory divestment of contro] except over the transferred 


_| field.""| Thus the authority of the Governor-General in 
_ * Council remains unimpaired in respect of the Reserved 
| subjects. Recommendations have been made, however, 
‘authoritative persons and bodies as to what should be 

| attitude of the central Government towards those subjects. 
In the sphere of legislation the central Government should 
not, according to the authors of the Joint Report, intérfere in 

provincial matters unless the interests for which it is itself 

| responsible are directly affected.2 As regards adminis- 
pe trative interference in provincial matters, however, the 
| authors remarked * :— 

F ‘We recognize that, in so far as the provincial 
Governments of the future will still remain partly 
bureaucratic in character, there can be no logical reason for 
relaxing the control of superior official authority over them 
nor indeed would any general relaxation be approved by 
Indian opinion; and that in this respect the ttmost that 
can be justified is such modification of present methods of 
contro] as aims at getting rid of interference in minor 
‘matters, which might very well be left to the decision of 
the authority which is most closely acquainted with the 
facts.’ ; 

The Crewe Committee stated*:—‘It appears to us to 

‘~ follow from our general reasoning that in so far as 
provincial action comes under the cognizance of the 

retary of State, either directly or through the 
overnment of India, he should regulate his intervention 


- *Second Report from the Joint Select Committee on the Govern- 
ment of India Act, 1919 (Draft Rules)—Rule under Section 33 of the 


Ee »Act of 1919. \ = 
| oint Re » para. 212. éid., para. 213. 
he 28 Maj , para. 18. 
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with regard to th jeliciple which we have inded toni i 
“to the working of the central Government, namely, that 
where the Government find themselves in agreement 
with a conclusion of the legislature, their joint decision 
should ordinarily be allowed to prevail.’ The Joint 
Select Committee also recommended '—‘In purely pro- 


vincial matters, which are reserved, where the provincial |* 
government and legislature are_in agreement, their =a bi 
should ordinarily be allowed to prevail, though it is neces- 
sary to bear in mind the fact that some reserved subjects 
do cover matters in which the central government is closely - 
concerned.’ Finally, it is laid down in the Royal Instruc- 
tions ® to the Governor-General as follows :— 

‘In particular it is Our will and pleasure that the powers 
of superintendence, direction and control over the said 
local Governments vested in Our said Governor-General 
and in Our Governor-General-in-Council shall, unless grave 
reason to the contrary appears, be exercised with a view to 
furthering the policy of the local Governments of all Our 
Governors’ provinces, when such policy finds favour with a 
majority of the members of the Legislative Council of the 
province.’ 

To what extent the above recommendations have actually 
been followed in practice, it is difficult for us to say, as 
we have no intimate knowledge of the working of the 


1 The Joint Select Committee Report on Clause 33 of the Govern- 
ment of India Bill, 1919. 

The Committee also said in another part of its Report :— 
India is not yet ripe for a true federal system, and the central 
Government cannot be relegated to functions of mere inspection and 
advice. The committee trust that there will be an extensive 
delegation, statutory and otherwise, to provincial governments of 
some powers and duties now in the hands of the Government ‘of 
India ; and they trust also that the centrol of that Government over 
provincial matters will be exercised..with a view to prepa the 
provinces for the gradual transfer of power to &e rca 
ag pry and legislature.’ Joint Select st Cesumittes 

3 of the Government of India Bill. % ‘ 

afm foes Vide The Indian Year Book, 1923; p. 44 - “4 
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administrative machinery. By the Devolution Act of 1920; 
however, the control of the Governor-General in Counci 
over local Governments has been relaxed in certain direc- 
tions, and certain powers which used to be exercised 


‘formerly by the Government of India have now been 


delegated to the local Governments. This has been done 
partly in pursuance of a recommendation of the Committee 
on Division of Functions, which wa§$ accepted by the 
Government of India, and partly to further the purposes of 
the Government of India Act. As regards the financial 


powers of the local Governments under the Reforms 


Scheme, we reserve the question now for consideration ina 

subsequent chapter. 
Every local Government is required by ,Devolution ' 
Rule 5 to furnish to the Governor-General in 


Duty of < 5 . a 

oe Council from time to time such returns and 
_ Govern: information on matters relating to the adminis- 

ments to 4 . a 2a ‘ 

supply tration of provincial subjects as the Governor- 

erg General in Council] may require and in such form 

ation. 


as he may direct. Besides, it is required to 
submit its own proceedings to the Government of India. 
Finally, we may note here that the ‘Governor-General in 
oe Council may,* by notification, declare, appoipt 
declare and OT alter the boundaries of any of the provinces 
alter bound: into which British India is for the time being 
wool divided, and distribute the territories of ories of British 
India among the several provinces thereof _in 
such manner as may seem “as may seem expedient,’ subject, however, 
to the following qualifications, namely :— 

(1) ‘an entire district may not be transferred from one 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council; and 
a —_ - See of 

(2) any such notification may be disallowed by the 
Secretary of State in Council.’ in 

t 
* See Appendix B. — ® Section 60 of the Act. 
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CHAPTER XXI 


PROVINCIAL GOVERNMENTS 


How the domain of the provincial Government came to be parti- 
vioned into two fields—Governors’ provinces—Inequality of their 
statas— Duties and responsibilities of the Governor—Royal In- 
structions to him—The Executive Council of a Governor—Procedure 
at meetings of .the Executive Council—Nature of the Council— 
Salaries of Councillors—Ministers and the method of their appoint- 
ment—Practice in other countries—Tenure of office by a Minister— 
The Colonial system—The British system- The Minister's salary— 
Can the salary of the Minister be refused in folo ?—-How to express 
want of confidence in a Minister or to pass on him a vote of 
censure~The Bengal case—The law relating to the Minister's 
salary should have been more definite—Relation of the Governor 
to Ministers—The Transferred Subjects (Temporary Adminis- 
tration) Rules—Council Secretaries—Business of the Governor 
in Council and the Govertior with his Ministers—Position of the 
Governor in the Government of his province—Matters affecting both 
Reserved and Transferred subjects—Allocation of revenues for the 
administration of Transferred subjects—Regulation of the exercise of 
authority over the members of public services—Provincial Finance 
Department and its functions—Ayency employment of local Govern- 
ments—Classification of the finctions of Government, how made— 


How further transfers can take place—Revocation or suspension of , 
transfer—Constitution of a new Governor's province—Provision as ~ 


‘o backward tracts—Lieutenant-Governorships—Chief Commissioner- 
ships—Legislative Councils, in Lieutenant-Governors’ and Chief 
Commissioners’ provinces, how constituted —Their functions. 


The historic annonncement made on August 20, 1917, 
began with the following declaration of the 
How the do- é . ; 7a. * 4 
main of the POlicy of His Majesty’s Government with regard 
provincial = to India :— 
a 


come te be ‘The policy of His Majesty’s Government 

— with which the Government of India are i 

fields. complete accord, is that of the increasing asso 

° ciation of Indians in every branch of the admi- 

nistration and the gradual development of self-governing 
o ee 


as 





Et responsible foveshaedie ir India as an » ddtegial ed of ti 
| | British Empire. They have decided that substantial steps 
in this direction should be taken gs soon as possible. . . .” 

In order that effect might be given to the underlying 
spirit of this policy, the authors of the Joint Report made, 
among others, the following recommendation’ :— 

‘The provinces are the domain in which the earlier steps 
towards the progressive realization of responsible govern-_ 
ment should be taken. Some measure of responsibility 

should be given at once, and our aim is to give. complete 
responsibility as soon as conditions permit. This involves 
at once giving the provinces the largest measure of 
independence, legislative, administrative and financial, of 

_ the Government of India which is compatible with the due 
discharge by the latter of its own responsibilities.’ 

Discussing the structure of the provincial Executive, the | 
authors said : ?—‘ We start with the two postulates that com- 
plete responsibility for the government cannot be given 
immediately without inviting a breakdown, and that some 
responsibility must be given at once if our scheme is to have 
any value. ... We do not believe that there is any way 
of satisfying these governing conditions other than by 
~ making a division* of the functions of the provincial 


SSL OT 
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+ Joint Report, para. 189. * Joint Report, 215. 
* We may note here the observations of the paca pei the prin- 
ciple of such division :— 

The guiding principle ‘ should be to include in the transferred list 
those departments which afford most opportunity for local knowledge 
and social service, those in which Indi ians have shown themselves to 
be keenly interested, those in which mistakes which.may occur t 
serious would not be irremediable, and those which stand most 
need of development. In pursuance of this principle we should not 
expect to find that d ts primarily concerned with the main- 
tenance of law and ordef were erred. .Nor should we expect the 
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remain in. official hands. ... We may call these the 


“transferred” and ‘reserved ’’ subjects, respectively.; 


Continuing, they said further’ :— 
‘We propose therefore that in each province the executive 
Governme uld consist of two par ne part would 


comprise the head of the province and an executive council 
of two members, In all provinces the head of the Govern-- 
ment would be known as Governor, though the common 
designation would not imply any equality of emoluments or- 
status, both of which would continue to be regulated by 
the existing distinctions, which seem to us generally — 
suitable. One of the two executive councillors would in ~ 
practice be a European, qualified by long official experience, 
and the other would be an Indian. ... The Governorin — 
Council would have charge of the reserved subjects. The «© 
other part of the Government would consist of one member, 
or more than one member, according to the number and 
importance of the transferred subjects, chosen by the 
Governor from the elected members of the legislative 
council. They would be known as ministers. They would 
be members of the executive Government, but not members, 
of the executive council.’ 
This, in brief, is the history of the partition of the domain 
_ of the provincial Government into two fields, one ___ 
=, of which, as we shall soon see, has been made | 
over to Ministers appointed from among the elect- 
ed members of the provincial Ligislative Council while the __ 
other has remained under the administration of the Governor ._ 
in Council. Under Section 46 of the Act, the Presidencies } 
of Bengal, Madras and Bombay, andiifhe provinces known 
as the United Provinces, the gr Bihar and Orissa, the 
* : | 
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Gentral Provinces and Assam are each governed, in relation—— 
to Reserved subjects, by a Governor in Council, and in 
relation to Transferred subjects, ordinarily,? by the Governof 
acting with Ministers appointed under the Act. The 
province of Burma, as has been statec before, was at first 
excluded from the scheme of Reforms introduced by the 
Act of 1919; but since January 2, 1923, it has been 
constituted a Governor’s province under the Government 
of India Act. We may note here that the presidencies and 
provinces mentioned above are referred to in the Act as 
‘Governors’ provincgs’. But they do not enjoy the same 

eM ye 0 Governors of Benga!, Madras and 
Inequality Bombay are appointed by the Crown,” and are 


fa set usually chosen from among persons of high rank 
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sy » * and administrative experience in Great Britain. 

| The Governors of the other provinces are_appointed by the 

f Crown after consultation with the Governor-Genezal.* The 

|” itffention of the framers of the Act in making this distinction 

' probably was that these Governorships would ordinarily be 
filled by the appointment of distinguished members of the 
Indian Civil Service ; and, as a matter of fact, they have 
generally* been so filled hitherto. It may be noted here that 
there is nothing in the Act to prevent all the Governors 
being appointed from among the members of the Indian 
Civil Service. 

Secondly, the presidency Governments enjoy the privilege 

-o¥ direct correspondence with the Secretary of State on 

certain matters, and can appeal to him against orders 

of the Government of India;* but such an appeal must 

‘through, or be communicated, to the latter. Again. 

vacancy occurs in the office of Governor-General when 

ere is no successor in Judia to fill the vacancy, the 

* See Appendix D. 2 Section 46 (2) of the Act. Buc 

* The appointment of Lord Sinha as the Governor of Bihar and « 


| Orissa is a notable’@Xception.- . 
E * Decentralization Commission's Report, para. 26. 


> . ame. at 











ae ; mer 
Governor of a presidency, ‘ who was first appointed to the: © 
office of Governor of a presidency’, is to hold and execute 
he office of Governor-General until a successor arrives or 


dae some person in India is duly appointed thereto.! 


Einally, there are differences in the maximum annual 
salaries payable to the Governors under the Act, The 
Govemors OY Beagel Madras, Bombay and the" United 
Provinces are each entitled to the maximum salary of 
Rs. 1,28,000 per annum ; those of the Punjab and Bihar and 
Orissa to Rs. 1,00,000 per annum; and those of the Central.” 
Provinces and Assam to Rs. 72,000 and Rs. 66,000 per. 4 
annum respectively.? me | 

The Governor of a province is charged with various heavy 

duties and responsibilities. They have 
Duties and. . ° ; : 
responsibi- imposed on him either by statute or by 
tities of the ~=Instrument of Royal Instructions issued to him, 
eee We have previously referred to some of them in» 
relation to his Legislative Council. We shall have occasion 
in future to describe others, specially those in relation to. 
his Ministers. We may, in particular, mention here that 
he is specially enjoined * by the Royal Instruc- 
Royal In- tions— 
seecsnene th (1) to further the purposes of the Govern- 
ment of India Act to the end that the institutions 
and methods of Government provided therein are laid upon 
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» 2 Section 99 of the Act. It may also be noted here that a tempora: 

‘ vacancy in the office of Governor in any province may be filled 4 - the” 
Vice-President, or, if he is absent, by the senior member eof the 
Governor’s Executive Council, or, if there is no Council, by the Chief 

- Secretary to the local Government, until a successor arrives, or unti} 
some other person is duly appointed thereto. Every such ‘ 
Governor is entitled to receive the emoluments and advan ry 
appertaining to the office of Governor, ‘ foregoing the salary and | 

ances appertaining to his offce of member of council or . 7 
.’ Section 9) of the Act. See also Appendix O. 

Saeed Schedvle tothe Government of India Act. The actual 
: unt, within the maxinyym, is fixed in each case by the Secretary 
of ; 4 in Council. ‘ * 

* Appendix M. Steg 
‘ ; 
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the best and surest foulitinsloais, that ee people of: Di 


province acquire such habits of political action and respect 
such conventions as will best and soonest fit them for : 
government, and that the authority of the Crown and 
the Governor-General in Council is duiy maintained ; 

(2) to see that whatsoever measures are in his iptticn 
necessary for maintaining safety and tranquillity in all parts 
of his province and for preventing occasions of religious 
or racial conflict are duly taken and that all orders issued 
by the Secretary of State or by the Governor-General in 
puncil on behalf of the Crown, to whatever matters 
“relating, are duly complied with ; 

. (3) to take care that due provision is shade ‘for the 
lvancement and social welfare of those classes amongst 
ale committed to his charge who, whet on 
‘account of the smallness of their number, or their lack of 
‘educational or material advantages, or from any other A 
“cause, specially rely upon his protection and cannot as yet 
% ‘fully rely for their welfare upon joint political action, and 
» that such classes do not-suffer or have cause to fear peglect 
9 or oppression ; 
(4) to see that every order of his Government and 
fh every act of his Legislative Council are so framed that none 
»> of the diverse interests of, or arising from, race, geligion, 
~ education, wealth, etc., may receive unfair advantage or may 
> unfairly be deprived of privileges or advantages which they 
have b*retotore enjoyed, or be excluded from the sat nce 
) of benefits which may be conferred on the people at large => 
i (5) to safeguard all members of the seryites employed 
-. dn his province in the legitimate exercise of their functions, 
> and in the enjoyment of all recognized rights and privileges, 
» _andto see that his Government order all things justly and 
reasonably in their regard, and that due obedience is pai¢ 


x to all just and reasonab’ s oe Spal « in 
_ their execution ; and 4 aay ss 






















“ » <a 
; , Ro a 
 atled re Mg ies, + aos ewes e ma 



















wa (6) finally, to take care that mo monopoly or specia Bs. 
privilege, which is against the common interest, is estab- | 
in his province and no unfair discrimination is’ — 

e therein in matters affecting commercial or industrial 


sa Governor enjoys the same legal immunities as the  — 
Viceroy,! and he has, as has been seen_before, to take the 
same oaths of allegiance and of office as the latter. 4 
e members of a Governor's Executive C i cee 
appointed by the Crown,® Their actual aumbeg | / 

tive Counctt Within the statutory maximum of four, is asd — 


=e aGov- determined by the Secretary of State in Council.4 


One at least of the members must be a person, 
who at the time of his appointment has been for at least}. 
wf te te ice of the Crown in India.* Provision © 
may be made by a under the Act as to the qualifications _ if 
| to be required in respect of the other members of the Council. * 

The Governor appoints a member of his Executive Couneil « a 
to be its t. We may note in this connection 7 
the following observations 5 of the Joint Select Committee ~ 
on the constitution of the provincial Executive Councils :— ¢ - 

‘The Committee are of opinion that the normal | 
strength of an executive council, especially in the smaller 
provi need not exceed two members. They have not, 
however, reduced the existing statutory maximum of four; 
_ but if in any case the council includes two members With — | 

ice qualifications, neither of whom is by birth an Indian, ~ ou 


jey thi that it should also include two unofficial Indian 
“members.” : 


As a matter of fact, the number of Councillors in the ” 
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has varied from two to fou . 

The Secretary of State may, if he thinks fit, revoke or 
suspend, for such period as he may direct, the appointment 
of a Council for any or all of the Governors’ provinces ; 
and during the period of such suspension or revocation the 
Governor of the province concerned has all the powers of | 
the Governor thereof in Council.? 

If any difference of opinion arises on any question 

brought before a meeting of a Governor’s Exe- 

cig cutive Council, the Governor in Council is bound 

siiheEse”” by the decision ot the majority of those present, 

Cease and, if they ere equally divided, the Governor or 

any other person presiding has—a—second or 

“casting vote.5 If, however, any measure is proposed in 


the Meeting whereby the safety, tranquillity or interests of { 
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*- | his province, or of any part thereof, are or may be, in the 
judgment of the Governor, essentially affected, he (i.e. 
the Governor) may, like the Governor-General, override the 
majority of his Council if they dissent from his view and 
act on his own authority and responsibility.* In every such 
case the Governor and the members of his Council present 
at the meeting must mutually exchange written communi- 
kro to be recorded in their secret proceedingg, Stating | 
N° the grounds of their respective opinions, and the order , 
" @ the Governor must be signed by the Governor and by | 
_ those members. It may be noted in this cong that,» 
~ {the Governor cannot, in the exercise of his Sverriding 4 
ea do anything which he could not lawfully have done 
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1 According to The Jndian Year Book, 1923, there were, i 
Exécutive Councillors in each of the Presidenvies‘of 
and Bombay; three in Bihae and Orissa; and two in 
remaining Governors’ provinces, 

2 Section 46 (3) of the Act. 

Section 50 (1) of the Act, — 

* Section 50 (2) of the Acti: 
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oe oi 
ane the concurrence of his Council.!. This power to overs 

“le the majority of his Council was first conferred upon the | Jf 
provincial Governor by the Charter Act of 1793. The only a 
Governors then were the Governors of Madras and 
Bombay. 

Ifa Governor absents himself from any meeting of his 
Executive Council owing to indisposition or any other 
cause, the Vice-President, or, if he too is absent, the senior 
member present at the mceting, will preside thereat,? and 
will have, while so presiding, the same powers as the 
Governor would have had if present. But if the Governor 
is at the time resident atthe place where the meeting is 
held, and ‘is not prevented by indisposition from signing 
any act of council made at the meeting’, the act will 
require his signature; but, if he refuses to sign it, the act %., 
will become null and void.* : 

The members of a Governor's Executive Council are not 

responsible to his Legislative Council for the 
ee administration of the Reserved subjects. The 

Governor in Council is, as noted before, respon- 
sible for their administration to the Government of India 
and ultimately to the Imperial Parliament through the 
Secretary of State. The principle of the united and 
indivisible responsibility with all its implications, which, 
“as we have seen, is a feature of the central Executive 
Couneil; applies equally well to a provincial Executives _ 
Council, every member of which is required to take the 
same 0a f allegiance, of office, and of secreey as a 
meMber of the Viceroy’s Executive Council has to take.* 
The members of an Executive Council, central or provincial, 
enjoy the same legal immunities as the Viceroy or the 
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The salaries of the neiebicks of a Governor’s Executive 

Council are not the same in all provinces. [f 

» antl Bengal, Madras, Bombay and the United Pro- 

vinces; an Executive Councillor receives annually 

sixty-four thousand rupees as his salary ; in the Punjab, 

and Bihar and Orissa, sixty-thousand rupees ; in the Centra! 

Provinces, forty-eight thousand rupees; and in Assam, 
forty-two thousand rupees. ! 

The Governor of a province is empowered by Section 52 

Ministers of the Act to appoint, by notification, Ministers 


and the forthe administration of the Transferred subjects. 
ie! ir dof Such Ministers will hold office during the pleasure 


appoint: of the Governor.? No official can be appointed 
went, to be a Minister. It may be interesting to note 
here that the authors of the Joint Report proposed that 
Ministers should be appointed for the life-time of the pro- 
vincial Legislative Council.4 The Government of India 
opposed this proposal and stated in its first despatch * on 
indian Constitutional Reforms as follows :— 

‘.... We feel bound-at all events to proceed on the 
assumption that a minister who finds himseif at variance 
with the views of those who are in a position to control his 
legislation and his supply and to pass votes of censure upon 

his administration will recognize that he must make way for 
a more acceptable successor. That being so, we think that 
‘mMimisters must be assumed from the outset to be amenable 

efegislature. It follows that they would not be ap- 
pointed, for the life-time of the legislative “council but at 

a pleasure ; they would (in the absence of definite reason$ t» 

hecontrary) be removable by an adverse vote of the 
bs legislative council; and, following the accepted practice 
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elsewhere, the Baveraor would nave power to dismiss thea = 
{he felt that the situation required such a course.’ 5 
Similarly, the Committee? on Division of Functions said:—,™ | 


ms Our proposal assumes that Ministers will hold office} 


ey 


\ on aMlittle reflection, its obvious merits, should no 
' departed from in our country in view of the fact 


during the Governor’s pleasure, and that he will have 
power to dismiss them. This seems essential if deadlocks 
are to be avoided.’ In view of these suggestions, the 
proposal contained in the Joint Report was modified as 
stated above. © . 
It has been seriously suggested by many that the power 
of appointing Ministers should be taken away 
igs from the Governor and be vested in the Legis-} — 
tries. lative Council. ‘The idea is that the Council will] © 
formally elect its own Ministers. But the, 
constitutional practice in England and in the se]lf-gaxerning 
Dominions like Canada, Australia and South Africa, is 
differeft. The Ministers of State in these countries are 
appointed, and may be dismissed, by the head of the Exe- 
cutive Government—the King in England and the Governor- 


# 


General inthe Dominions. This, of course, is the position 
in law; in actual practice, however, the choice of the 


Ministers by the head of the Executive Government is 
restricted within very narrow limits. That, however, isa 
different question. The practice which has stood the test... 
of time in those countries and which has, as will be evident 4 









Parliamentary form of Government, already in : 
paftially, will be established in the near future in ev 
sphere of Indian administration. whe 
.Whatever the position may be in theory, the power off — 
‘he Governor to choose his own Ministers is actually r 
‘imited ‘in. practiGe, “Becatise the Joint Select Committees « 
Said eo &: : & 


 * See pare. 61 of its Report. 
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PA recommended 1 that the Ministers selected by the Governor 
~~ | to advise him on the Transferred subjects should be elected™ 
members of the Legislative Counci!, enjoying its confidence, 
and capable of leading it, It 1s not possible for a Minister 
“who Aces HBrentoy Sach confidence, to remain long in office. 
A Minister is not an official in the legal sense of the 
term. It is specially laid down in the Act that 
Tenure of =|‘ a Minister shall nct be deemed to be an official 
joel and a person shall not be deemed ‘to accept 
office on appointment as a Minister’.? Nor is he 
required, after accepting office, to vacate his seat and to 
seek re-election like a Minister in England. No Minister 
can hold office for a longer period than six months, unless | 
jhe is or becomes an elected _memb { the local legisla- 
ture.” This clause, as the late Mr. Montagu said im a 
Memorandum,* is modelled on the corresponding provi- 
sions 5 contained in some of the Dominion Consti- 
tutions. It does not mean that the Governor 
can arbitrarily appoint any persuu to be a 
Minister, or can retain in office a Minister, who has not 
been re-elected, fora further period of six months, after the 
expiration of the duration of one Legislative Council, or 
after its dissolution, against the wishes of the majority 
of the next Council. Were he to do so, the new Counci! 
would drive such a Minister out of office by passing, at its 
_ earliest opportunity, a motion of want of confideifte in 
® him (the Minister). The clause, in our opinion, has been 


z inserted in order to enable the Governor to appoint as 
ye 








The Colonial 
system. 


Py te 1 Joint Select Committee Report on Clause $ of the Government of 
India Bill. . 
', ® Sec, 80 B of the Act. ® Sec, 52 (2) of the Act. 


* This Memorandum related to the Government of India Bill, 1919, 
, and was presented to Parliament. 
-» South Africa Act, 1909, Section 143;The Commonwealth 6f Aus 
Atralia Act, 1900, Section 64. But it may be noted here that both in 
th Africa and Australia no Minister can hold office for a lon 
than ¢éree months unless he is or becomes a member of other 
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@Minister a prominent party leader who may have been . 
!defeated at the previous election or who may not, for 
} ome other reason, happen to be a member of the Council 
for the time being, but who nevertheless, 1f appointed to 
the office of Minister, will be able to command a majority 
in the Council. Thus the Minister so appointed is 
given six months’ time in which to secure a seat in the 
Council. And it may not be really difficult for him to 
secure his election after his appointment, if a member of 
“his party is induced to vacate his seat in his favour. This 
is often done in England. It may be of interest to note 
here that even in the case of the British Parliament, the 
principle that every member of the Cabinet 
must be a member of one or other House of the 
Legislature, is not absolute. Sir John Marriott 
has given, from the constitutional history of England in the 
nineteenth century, a number of specific instances ' of ‘the 
temparary exclusion of Cabinet Ministers from Parliament. 
The Joint Select Committee recommended ®* that the 
status of Ministers should be similar to that of 
the memhers of the Executive Council, but that 
their salaries should be fixed by ihe- Legislative 
Cougeil. Accordingly, it has been laid down in the Act?* 
as follows :— 
There may be paid to any minister so appointed in any 
province the same salary as is payable to a member of the 


The British 
system. 


The Minis- 
ter's salary. 


+ * In 1880 Sir William Harcourt, when Secretary of State for the 
Home Department, found himself temporarily without a seat in 
Parliament. The same fate befell Mr. Goschen when appointed 
Chancellor of the Exchequer in 1887.... More striking because 
nore deliberate was the refusal of Mr. Gladstone to seek re-election 
)) Newark when appointed by. Sit Robert Peel to the Colonial 
decretaryship in December 1845. As a result he was, though a 
eading member of the Cabinet, out of Pariiament during the difficult 





and momentous Session of 1846 '.—English Political Institutions by.” 


| ir John Marriott, p. 80. 
® Joint Select Committee Report on Clause 4 of the Government 6 

(india Bill ‘ ? Section 52 (1) of the Act. 
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executive council in that province, unless a smaller salary is4 

provided by vote of the legislative council of the province.’ 
It is evident from this clause that the salary of the 

Minister in a province may be less than what is 

——, paid to a Member of the Executive Council in 

the Risieter that province, if the Legislative Council so’ 

rise determines it; though ordinarily, it will be 
equal to it. The question has been raised 
whether or not the salary of the Minister can be totally 

- refused under the Act. This question involves a very 

\ ifficult point of law, especially in view of the word ‘ may ' 

-in the clause. In the Commonwealth of Australia Act, 

1900, the Section * relating to the salaries of the Ministers 

of State is very clear and definite in its meaning, as_ will 
appear from the following quotation :— 

‘There shall be payable tc the Queen, out of the 

_ Consolidated Revenue Fund of the Commonwealth, for’ 

the salaries of the Ministers of State, an annual sum ghich 

F until the Parliament otherwise provides, shall not exceed 

fe twelve thousand pounds a year.’ 

* + Contrasted with this, the Government of India Act is 
father vague and indefinite on the question of the salary of 
the Minister. In spite of this, the expression ‘ smaller’ in 
the clause quoted above indicates, negatively, that it could 
never have been the intention of the framers of the, Act 
that the salary of the Minister could ever be lawfully 
refused 7» fofo, and, poSftively, that the Minister mus? have 
a salary, however small its amount may be.* 


in toto ? 


: 









1 Section 66 of the Commonwealth of Australia Constitution Act, 


* That our contention is right is specially proved by the fact that 
oe oneina Goreme 3 India Sin f - resented to the 

ouse of Commons by Mr. Montagu, cont: the following provision 
peeting to the salary of the Minister :— . ’ 

_ ‘ There shall be paid to any minister so appointed such salary as 
‘Governor, subject to the sanction of the of State, 
determine ’—(Section 3 (1) of the Government of India Bill, 1919). 
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e _ It has been contended, however, that since Section 2D 
(2) of the Act empowers the Legislative Council to assent, 
or refuse its assent, to a demand, the demand for a grant 
on account of the salary of the Minister can be quite legally 
refused under this Section. It may be said against this 
contention that the question of the Minister's salary is to 
be treated as an exception to the general rule relating to 
the power of the Council in regard to the demands for 
grants. Were it not so, it would not have been specially» 
provided for in Section 52(1) of the Act. The clause 
relating to the Minister's salary is apparently income 
«with the clause relating to the general power of the Couneil 
with regard to the demands for grants. In such a case of d 
incompatibility we should be guided by the generally — 
accepted principles of interpretation of statutes. ‘ Where 4 
a general intention is expressed,’ says Sir Peter Maxwell, 
‘and also a particular intention which is incompatible with 
the general one, the particular intention is considered an 
exception to the general one. Even when... the later 
part of the enactment is in the negative, it is sometimes 
reconcilable with the earlier one by so treating it. If, for 
instance, an Act in one section authorized a corporation to 
sell a particular piece of land, and in another prohibited it 
from selling ‘‘ any land, "’ the first section would be treated 
not as repealed by the sweeping terms of the other, but as 
being an exception to it.’ 

Again :— * 

‘ A statute ? is the will of the Legislature ; and the funda- 
mental rule of interpretation, to which all others are 
subordinate, is that a statute is to be expounded ‘according | 
to the intent of them that made it.”’ ’ ‘ 

if the above reasonings are, as we believe them to be,. 


‘a 





2 On tie Interpretation of Statutes by Biz Peter Benson Maxwell "y 
nr bid. p- pp- 301-2. fai 
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correct, it follows as a corollary that, if the salary of the a 
Minister is totally refused, and if le continues in office after 
the refusal of his salary, he may, notwithstanding such 
refusal, be legally paid the same salary as is paid to a 
member of the Executive Council. It may be argued 
against this proposition that if it is not lawful to increase 
by a single pie the salary of the Minister when it has been 
‘reduced by the Council to an abnormally low figure, say, 
eof one rupee, it cannot be reasonably held to be legal to 
spay to the Minister the same salary as is paid to a member - 
t e Executive Council in the province, when his salary 
been refused 7x ‘foto. The question, however, is note 
e of propriety, but of law. The Government of India 
ct being what it is, we hold that such payment, however 
unreasonable, is still legal. But whether a Minister ough/ 
to continue in office after his salary has been rightly or 








* wrongly refused, is a different question, and belougs to the 
domain of constitutional ethics rather than of constitutional 
law. : 

It has been held by many that the Council may use the 
weapon of the refusal of the salary of the 
How to Minister to express its want of confidence in him, 


ae or to pass a vote of censure.on him, in order to 
“confidence drive him out of offiée. But according to well- 


on, or «eStablished Parliamentary conventions," the total | 1 


topasson refusal of the salary of a Minister is ‘heither 
bs pst che required, nor-resorted to, for the purpose atl 
* expressing want of confidence in him or for* 
Pp upon him a vote of censure. As His Excellency 
ib rd Lytton, Governor of Bengal, has. stated in 
a recent letter,? addressed to the Secretary, Indian 


é ‘Association :— 


be ‘The motive of those who record a vote is a relevant 
E .? This letter was written in reply to the ‘memorandum submitted 


be 


|. by the Indian Association for a reconsideration of the decision 
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m consideration when the effect of the vote is, capable of 
different interpretations; for instance, a reduction ofa. 
demand for a grant may indicate either an expréssion of V 
censure on the policy of the Government making the 
demand, or a desire for reduction in the expenditure covered 
by the demand, and, since the vote is capable of either 
interpretation, the intention of those recording it may be ~ 
gathered from the speeches which precededit.... There — 
are several ways in which the wish of the Legislative ~ 
Council for the resignation of Ministers may be expressediy 
The first is by a_resolution expressing want of confi 
in the Ministers, This may be moved in any session 
must take the chance of the ballot together with oth 
resolutions. Another method, which is only availab] 
during the debate on the budget or in connection with the 
demands for grants for transferred departments, is to move 
a nominal reduction of, say, Rs. 100 in the demand for 
Ministers’ salaries, or in any demand for a grant made by 
the Ministers. ! 

‘Finally, in any sudden or special circumstances, w — 
the other opportunities are not available, the Governmen 
may be asked to give time for the discussion of a ates, 
of censure.’ 

It may be also pointed out here that even the passing byy 
the Countil of a nominal reduction of one rupee_in the 
demand for the salary of fhe Minister is sure to be treated | 1 
ag a vote of censure upon the latter and to be followed by 
his resignation. Thus itis open to the Council to adopt! 
any of these methods for expressing its dissatisfaction W 
che Minister, and it need not go the length of refusing 
salary in order to drive him out of office. 











ororoguing the Council and submission of a fresh demand for Minist- 
ers’ salaries in a new session ’.—See 7he Statesman. (Dak edition), of 
October 4, 1924. 

2 See in this connection Lowell’s Government of England, vol. i 
pp. 282 and 346-48. 



























The demand for Ministers’ salaries has been twice j 
rejected by the Bengal Legislative Council in 
ow the course of the current year (1924)—once on 
March 24th and again on August 26th. And the 
rejection on the last occasion has been followed by the 
resignation of the Ministers and the temporary assumption 
by the Governor of the administration of the Transferred 
departments. The Government of Bengal has accepted 
this rejection as final, as will appear from the following 
extracts from the Governor's letter already referred to 
ve :— 
‘It is immaterial what the objects of those who voted 
refusal may have been, as the consequences of the 
fusal are that no money is available and the purpose for 
~~ which the demand was made (in this case the appointment 
of Ministers) cannot be carried out.’ 
Again: 

‘Those who voted for the total refusal of Ministers’ 
salaries may assign what motives they please to their votes ; 
“but no explanation can alter the fact that the refusal to pro- 
L vide any salaries has made the appointment of any Ministers 
) “Simpossible so long as that decision remains unaltered.’ 

F ‘ Still, we. believe that the questions yet remain undecided 
as to whether or not the Council, in rejecting the and 
for the Ministers’ salaries, acted legally, and also ther 
the Ministers might not be lawfully paid their s Ss, if 
_jthey chose to continue in office, in spite of the rejection by 
‘the Council of the demand for them. But, though opinions 
_may be rightly divided as to whether or not the Council, in 
rejecting the demand, acted against the letter of the 
_ Constitution there can be doubt about the | fact that in | doing 
soit acted amers instite-—spirit, and also against the | intention 
_ of its fr - ae it must be said to the cré@it, on 
the othe of those members of the Council ” 
fe who voted Be td of many of that they = no secret 
fe * 
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®_of their belief that they were in the Council, not to work the 
system of government set up in the provinces by the Act © 
of 1919, but to destroy it altogether, with a view to having 
a better system of government established in its place. 

In conclusion, we must say that the clause in 





2 









pink the Government of India Act relating to the 
[or salary of the Minister ought to have been better | | 
salary drafted, and the inténtion of The authors of the * — 
pag Ae Act regarding it ought to have been more _ 
rent clearly and definitely expressed. 


The views of the authors of the Joint Report! on 


question of the relations between the Governe 
| Relation 


of the and his Ministers were thus stated :— 
Governor to * The portfolios dealing with the transferred” 
| Ministers. 


subjects would be committed to the ministers, ‘ 
and on these subjects the ministers together with the ; 
Governor would form the administration. On such subjects~ ' 
their decisions would be final, subject only to the Governo i 


advice and control. / We do not contemplate that from the 
outset the Governor should occupy the position of a : 





constitutional Governor who is bound to accept the 
sions of his ministers. Our hope and intention is that the — 
mini will gladly avail themselves of the Governor’s. | 
train vice upon administrative questions, while oils E| 

| 







part ill be willing to meet their wishes to the furthest- 
possible extent in cases where he realizes that they have 
the support of popular opinion. We reserve to him a 
power of control, because we regard him as generally 
responsible for his adminisiration, but we should expect 
him to refuse assent to the proposals of his ministers only 
when the consequences of acquiescence would clearly be 
serious. Also we do not think that accept. 


‘ * 
Shi 1 Joint Report, para. 21% 
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* 
without hesitation and discussion proposals which are clearly_. 


seen to be the result of inexperience. But we do not 
intend that he should be in a position to refuse assent at 


-discretion to all his ministers’ proposals.’ 


In accordanee with these proposals the following 
clause! has been inserted in the Act for the purpose of 
governing the relations between the Governor and his 
Minjsters :— 

‘In relation to transferred subjects, the Governor 
shall be guided by the advice of his ministers, unless he 
Sées sufficient cause to dissent from their opinion, in which 
case he may require action tobe taken otherwise than in 

ccordance with that advice)’ 

Commenting on this clafise in the Government of India 
Bill, the Joint Select Committee made the following 
observations :— 

‘The Committee? are of opinion that the ministers 
selected by the Governor to advise him on the transferred 
jects should be elected members of the legislative 
neil, enjoying its confidence and capable of leading it. 
Mnister will have the option of resigning if his advice is 
cepted by the Governor; and the Governor will have 
ordinary constitutional right of dismissing a minister 
se policy he believes to be either seriously at fault or 
accord with’ the views of the legislative council. In 
the last resort the Governor can always dissolve his 
legislative council and choose new ministers after a fresh 
election ; but if this course is adopted the Committee hope 
that the Governor will find himself able to accept such 
views as his new ministers may press upon him regarding 
the issue which forced the dissolution.’ 





ct. rs 
Report on Clause 4 of Government of 
India Bill, + 
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T pesin : *. : 
as ‘ Ministers? who enjoy the confidence of a majority in 
{ their legislative council will be given the fullest opportunity 
of managing that field of government which is entrusted to 
their care. In their work they will be assisted and guided 
by the Governor, who will accept their advice and promote 
their policy whenever possible. If he finds himself 
compelled to act against their advice, it will only be in 
circumstances*roughly analogous to those in which he has 
to override his executive council—circumstances which 
will be indicated in the Instrument of Instructions furnished J? | 
to him on his appointment by His Majesty.’ 
The Royal Instrument? of Instructions referred to above — 
directs the Governor to act as follows :— 
* You shall assist Ministers by all the means in your power 
in the administration of the transferred subjects, and advise’ 
] them in regard to their relations with the Legislative Council. 
‘In considering a Minister's advice and deciding whether, 7 
or not there is sufficient cause in any case to dissent from 
his opinion, you shall have due regard to his relations with 
‘the Legislative Council and to the wishes of the people. 
the province as expressed by their representatives th 
We shall later on describe what the relations be 
the Governor and his Ministers have been in the differ 
provinces since the inauguration of the Reforms. 
Rules ° may be made under the Act for the tem 
The Trans) @dministration of a Transferred subject where, 
ferred in cases of emergency, owing to a vacancy, there 
js tal is no Minister in charge of the subject, by such 
Administra- authority and in such manner as may be 
agp eee, prescribed by the Rules. Accordingly, the 
following Rules have been made :-- 
In case of emergency where, owin 
—_H 


aio > 





vacancy, there 





1 Joint Sélect ittee’s Report, para, ae | 
> 2 See Appendi M. + prov to the Act. j 





Pa io 
f is no wi in charge of a Transferred subject, thee 


Gove _ ¥ 
1) inal if another Minister is available and willing to 
"= take charge of the subject, appoint him to administer the 
subject temporarily ; or 
™~(2) may, if the vacancy cannot be provided for in the 
above way, himself temporarily administer the subject, and, 
while so doing, must exercise, in relation to it, all such. 
powers in addition to his own powers as Governor as he 
could exercise if he were the Minister in charge thereof. 
[f_the Governor himself undertakes temporarily to 
administer a Transferred subject, he must certify that an 
ency has arisen in which, owing to a Ministerial 
forward a copy of such certificate to the Governor-General 
in Council. 
Such temporary administration by the Governor can | 
continue until a Minister is appointed to administer the 
‘i subject. - The Governor cannot exercise, in respect of such 
_ ‘subject, the power of certification of legislation vested in 
him by Section 72E of the Act.? Nor, it must be noted 
‘here, does the subject cease to be a Transferred subject in 
sue circumstances, As we shall see later, the revocation or 
spension of transfer can only be made, under Devolution 
6, by the Governor-General in Council with ‘the 
jous sanction of the Secretary of State in Council. 
t it is really difficult to say to whom the Governer is 
responsible when he takes over temporarily the adminis- 
tration of Transferred subjects. Lord Lytton’s inter- 
pretation of the Act is that, ‘according to the constitution, 
(i.e., the Governor) is responsible for the conduct cf 


these subjects neither to the Legislative Council nor “a 
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M-ifie contrary in any document connected with the Act, it 
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_British Parliament* ...' In the absence of anything to 


seems to us that His Excellency’s interpretation is correct. 
This is one of the anomalies in the existing Constitution 
of our country. 

It may be of interest to mention here that when in 1924, | 
the second rejection * of the demand for Ministers’ salaries 
by the Bengal Legislative Council was followed by the — 
resignation of the Ministers, the Governor (of Bengal) took — 
over * temporarily the administration of the Transferred | 
departments. Similarly, when the Ministers in the Central 
Provinces resigned early in the same year on account of - 
their sataries having been reduced to a ridiculously low 
figure by the local Legislative Council, the administration 
of the Transferred subjects was taken over temporarily by 
the Governor there. 

The Governor may* at his discretion appoint from 


among the non-official members of his Legislative 
ee Council, Council Secretaries, who will hold,* 


office during his pleasure and discharge such — 
duties in assisting the members of his ee 
and his Ministers as he may assign to them. The Council: 
Secretaries must be paid such salaries as may be provided 
[= a vote of the Legislative Council. A Council Secretary 


ii ails lb Sale a Ae les, 
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must cease to hold office if he ceases for more tha six 
months to be a member of the Legislative Council. 
This provision for the appointment of Council Secretaries 
has been made in accordance with the proposals contained 
in paragraph 224 of the Joint Report, which says :— 
‘The suggestion has been made to us that in some: 
provinces it might be convenient, where the press of 
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work is heavy, to appoint some members of the legislative 
council, not necessarily elected, to positions analogous té~ 
that of a parliamentary under-Secertary in Great Britain, 
for the purpose of assisting the members of the executive 
in their departmental duties and of representing them in 
the legislative council. We feel no doubt that the 
elaboration of the machinery which is inevitable in future 
will impose greater burdens on the members of the 
Government. We suggest therefore that it. may be 
advisable and convenient to take power to make such 
appointments.’ 

We have in another connection discussed the advantages 
and disadvantages of the appointment of ° Council 
Secretaries. Such appointments have been made in some 
‘provinces with more or less success in different depart- 
~ ments. But if the experiment is to be made really , 

successful, two main conditions must be fulfilled: < 
services of really able men, who will be available for’ 
prolonged periods and who will sacrifice their private 
careers and ee e@ to work in Government offices, have 


to be secured pang, secondly, they must be paid reasonable 
salaries. 


All orders and other proceedings of a provincial Govern- 
ment must be expressed to be made by t 

GS the Government of the province concerned. he 
Governor in. Governor of each province has been empowered 
oc to make provision by rules for distinguishing 
I Governor orders and other proceedings relating to Trans- 
} ferred subjects from other orders and proceed- 
; ings.' He has also been etnpowered to make 
i rules and orders for the more convenient transaction of 
i business in his Executive Council and with his Ministers, 
and, further, for regulating the relations between them.? 


oT 





Ministers. 


7 Section 49 (1) of the Act. * Section 49 (2) of the Act. 
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Instructions have been given by authoritative persons 
k_and bodies as to how the business of the Government of a 
Governor’s province should be transacted. First of all, the 
authors of the Joint Report observed ! :— 
‘It is our intention that the Government thus composed 

and with this distribution of functions shal] discharge them 
as one Government. It is highly desirable that the 


executive should cultivate the habit of associated deliberation * 


and essentiak that it should present a united front to the 
outside. We would therefore suggest that, as a general 


rule, it should deliberate as a whole, but there must — 


certainly bé occasions upon which the Governor will prefer 
to discuss a particular question with that part of his 
Government, directly responsible. It would therefore rest 
with him to decide whether to call a meeting of his whole 
Government, or of either part of it, though he would 
doubtless pay special attention to the advice of the 
particular member or minister in charge of the subjects 
under discussiong The actual decision on a transferred 
subject would be Taken, after general discussion, by the 
Governor and his ministers; the action to be taken on a 
reserved subject would be taken, after similar discussion, 
by the Governor and the members of his executive Couey 
Next, the Joint Select Committee gave a picture of 
manner in which it thought that the Government of a 
province should be worked under the Reforms. ‘There — 


will be,’ it said,* ‘ many matters of administrative business, — 


as in all countries, which can’be disposed of departmentally. 
But there will remain a iarge category of business, of the 
character which would naturally be the subject of Cabinet 
consultation. In regard to this category the committee 


conceive that the habit should be carefully fostered of joint 4 


+ Joint Report, Hare . 221. 
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. |deliberation between the members of the executive council 
and the ministers, sitting under the chairmanship of the 4 
Governor. There cannot be too much mutual advice and 
consultation on such subjects; but the Committee attach 

he highest importance to the principle that, when once 

‘opinions have been freely exchanged and the last word has 

been said, there ought then to be no doubt whatever as to 

where the responsibility for the decision lies. Therefore, 
in the opinion of the Committee, after such consultation, and 
when it is clear that the decision lies within ha ecision 





of one or other half of the Government, that/decision in 
respect of a reserved subject should be recordedSeparately 
by the executive council, and in respect of a transferred 
subject by the ministers, and all acts and proceedings 
of the government should state in definite terms on whom 
the responsibility for the decision rests) It will not always, 
however, be clear, otherwise than in a purely departmental { 
and technical fashion, with whom the jurisdiction lies in” 
the case of questions of common interest. In such cases 

« it will be inevitable for the Governor to occupy the position 

of informal arbitrator between the two parts of his 

administration ; and it will equally be his duty to see that 

a decision arrived at on one side of his government is 

ed by such consequential action on the other side as 

; necessary to make the policy effective and 

mogeneous. 

* In the debates of the legislative council members of the 
executive council should act together and ministers should 
act together, but members of the executive council and 
ministers should not oppose each other by speech or vcte ; 
members of the executive council should net be required to 

support either by speech or vote proposals of ministers of 

_which they do not approve, nor should ministers be required 

to support by speech or vote proposals of the executive 

‘council of which they do not approve ; they should be free 
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‘ 
to speak and vote for each other’s proposals when they are | x al 
ae agreement with them. All other official members of the 4 — 
legislative council should be free to speak and vote as they | 
choose.’ 
Again! :— 
‘.... They (ie., the Committee) wish to place in |. 
the fore-front of the Report their opinion that they see no : 
reason why the relations (between the two parts of the -— 
provincial government) shonld not be harmonious and. 
mutually advantageous. They regard it as of the highest | 
importance that the Governor should foster the habit of ~ 
free consultation “between both halves of his_government, 
and indeed that he should insist upon it in all important | 
matters of common fmnterest. He will thus ensure that 
‘gninisters will contribute their knowledge of the people’s 
ishes and susceptibilities, and the members of his 94 
; JExecutive Council their administrative experience, to the 
* foint wisdom of the leg But while the Committee 
anticipate much advantage fr6m amicable and, as far as 
possible, spontaneous association for purposes of deliber-' 
| ation they would not allow it to confuse the daties or 
obscure the separate responsibility which will vill rest_on_the 
| two parts of the administratio Each s side of thes | i 
government will advise and _ assist > other ; i 
control or impede the other. The responsibility J 
administrative and legislative action in their own field will 
be fixed beyond possibility of doubt on ministers and on the 
majorities of the provincial legislatures which support them ; 
and they will be given adequate power to fulfil their charge. 
Similarly within thai field for which he remains accountable | 
to Parliament, the responsibility for action must be fixed | 
en the Governor in Council, and he must possess unfailing 
means for the discharge of his duties. Finally, behind” 
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-\the provincial authorities stands the Government of | 


—s 


India.’ 
We may also note here the observations of the 
Position of COMmittee ' on the position of the Governor in 


the Govery the Government of his province :— 
tor in the 


Government ‘The position of the Governor will thus be 
of his one of great responsibility and difficulty, and 
* province. 


also of great opportunity and honour. He may 
have to hold the balance between divergent policies and 
different ideals, and to prevent discord and friction. It 
will also be for him to help with sympathy and courage the 
popular side of his Government in their new responsibilities. 
He should never hesitate to point out to ministers what he 
thinks is the right course or to warn them if he thinks they , 
are taking the wrong course. But if, after hearing all the . 
arguments, ministers should decide not to adopt his advice, 
then, in the opinion of the Committee, the Governor should | 
ordinarily allow ministers to have their way, fixing the. 
responsibility upon them, even if it may subsequently be 
necessary for him to veto any particular piece of legislation. 
It is not possible but that in India, as in all other countries, 
mistakes will be made by ministers, acting with the 


- Yapproval of a majority of the legislative council, but there 
is no way of learning except through experience and by 
_ the realization of responsibility.’ 


Again, the Royal Instructions? to the Governor lay 
down :— 

‘Inasmuch as certain matters have been reserved for 
the administration according to law of the Governor in 
Council in respect of which the authority of Our Governor- 
General in Council shall remain unimpaired, while certain 
er matters have been transferred to the administration 


- of the Governor a a Minister, it will be for you 


2 The Joint Select 


ttee Report, Clause 6. 
» _* See Appendix M. : c 
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province that, so’far as may be possible, the responsibility 
for each of these respective classes of matters may be kept 
clear and distinct. 

‘ Nevertheless, you shall encourage the habit of joint 
deliberation between yourself, your Councillors and your 
Ministers, in order that the experience of your Official 
advisers may be at the disposal of your Ministers, and that 
the knowledge of your Ministers as to the wishes of the 
people may be at the disposal of your Councillors.’ 

Finally, in order as it were to give to some of the 
Matters proposals quoted above the force of Jaw, it has 
affecting been laid down in Devolution Rule 9' that, ifa 
Rp —— matter appears to the Governor to affect sub- — 
Transferred stantially the administration both of a Reserved 
wthecs, and of a Transferred subject, and there is © 
disagreement between the member of the Executive Council | 
and the Minister concerned as to the action to be taken, it | 
shall be the duty of the Governor, after due consideration of : 
the advice tendered to him, to direct in which department the 
decision as to such action is to be given. If, however, 
there is such a difference of opinion on an important matter, ~ 
it must, in ‘so far as circumstances admit, be considered by k 
the Governor with his Executive Council and his Ministers | 
together, before any such direction is given. Further, in © 
giving his direction, the Governor may, if he thinks fit, indi- ~~ 
cate the nature of the action which should in his judgment ‘4 
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’ be taken. But the final decision must be arrived at by the, 


) 


Governor in Council or by the Governor and Minister? or i 


z= Commenting on this Rule, the Joint Select Committee stated :— 
.... They donot intend to imply that, in their opinion, in 
every case in which aa order is passed ina transferred department 
the order should receivethe appr -of allthe ministers; sucha 
procedure would obvious} men mst the bation = disposal 


of business, and: i canons 0 
*s tin ae ‘which are of wafiicient importance re : 


7 See Appendix B. 1 
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Ministers, according as the department =o which it has been 
‘committed is a department dealing with Reserved or a— 
department dealing with Transferred subjects. 

On the more difficult question of the distribution of the 
Allocation Provincial revenues and balances between the 
of revenues two sides of the provincial-Governments, the 
opt Joint Select Committee made the following 
' of Transfer- instructive observations ' :— a ; 
Cee: ‘They are confident that the problem can 
readily be solved by the simple process of common sense 
and reasonable give-and-take, but they are aware that this 
question might, in certain circumstances, become the cause 
of much friction in the-provincial government, and they are 
of opinion that the rules governing the allocation of these 
revenues and balances should be framed so as to make the 
existence of such friction impossible. They advise that, if 
the Governor, in the course of preparing either his first or 
any subsequent budget, finds that there is likely to be a 
serious or protracted difference of opinion between the 
executive council and his ministers on this subject, he should 
be empowered at once to make an allocation of revenue and 
balances between the reserved and transferred subjects, 
| which should continue for at least the whole life of the 
existing legislative council. The Committee do not 
endorse the suggestion that certain sources of revenue 
should be allocated to reserved, and certain sources to 
transferred subjects, but they recommend that the Governor 
should allocate a definite proportion of the revenue, say, by 


way gf illustration, two-thirds to reserved and one-third to 
transferred subjects, and similarly a proportion, though not 


* 


have called for discussion by the whole Government, they are clearly 
of opinion that the final decision should be that of ‘one or others 


'. portion of the Government as a whole’.--Second Report on the 


Government of India Act, 1919 (Draft Rules). 
1 Joint Select Committee Report on Clause 1 of the Government of 


- :Andia Bill, 1919. = 
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w_necessarily the same fraction, of the balances. If the ~— 
Governor desires assistance in making the allocation, he 
should be allowed at his discretion to refer the question to | 
be decided to such authority as the Governor-General shall 
appoint. Further, the Committee are of opinion that it 
should be laid down from the first that, until an agreement 

, which both sides of the Government will equal support 
‘has been feached, or until an allocation has been made by 
the Governor, the total provisions of the different expendi- 
ture heads in the budget of the province for the preceding 
financial year shall hold good. 

* The Committee desire that the relation of the two sides 
of the Government in this matter, as in all others, should 
be of such mutual sympathy that each will be able to assist 
and influence for the common good the work of the other, 
but not to exercise control over it. The budget should not 
be capable*of being used as a means for enabling ministers 
or a majority of the legislative council to direct the policy 
of reserved subjects; but on the other hand the executive * 
council should be helpful to ministers in their desire to 
develop the departments entrusted to their care. On the 4 
Governor personally will devolve the task of holding the 
balance between the legitimate needs of both sets of his 
advisers.’ 

In accordance with these proposals of the Joint Select 
Committee, it has been laid down in the Devolution Rules ! 
(31-35) that the expenditure for the administration of both 
Reserved and Transferred subjects must, in the first 
instance, be a charge on the general revenues and balan@ts of 
each province, and the framing of proposals for expenditure 
in regard to the Transferred and Reserved subjects will be wZ 
a matter for agreement between the two sides of the 
Provincial Government. If, however, at the time of ‘the 


re ‘ * See Appendix B. “4 
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there is no hope of agreement between them as” 
apportionment of funds between the Reserved 
ferred departments, ‘he may, by order in writing, all 
the revenues and balances of the province between reserved 
and transferred subjects, by specifying the fractional 
proportidhs of the revenues and balances which shall be 
assigned to each class of subjects.’ rey 

Any such order of allocation ‘may be made by the 
Governor, either in accordance with his own discretion, 01 
in accordance with the report of an authority to be appoint- 
ed by the Governor-General in this behalf on the 
application of the Governor.’ 

Every such order must ‘(unless it is sooner revoked) 
remain in force for a period to be specified in the order, 
which must not be less than the duration of the then existing 
Legislative Council,’ and must not exceed its duration 
by more than a year: 

‘Provided that the Governor may at any time, if his 
Executive Council and ministers so desire, revoke an order 


= of allocation or make such other allocation as has been 


agreed upon by them: 

Provided, further, that if the order which it is proposed 
to revoke was passed in accordance with the report of an 
authority appointed by the Governor-General, the Governor 
must obtain the canernt of the Governor-General before 
revoking the same.’ 

Byery such order of allocation must provide that, ‘if any 
increase of revenue accrues during the period of the order 
on account of the imposition of fresh taxation, that increase, 
unless the Legislature otherwise directs, must be allocated 
in.aid of that part of the Government by which the taxation 
is initiated.’ 

Finally, if at the time of the prepatation of any budget 
no vad amare or allocation ‘has been ay ee 
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€ prepared omsthe basis of the aggregate grants, _ 
ively provided for the reserved and transferred ‘ 
in the budget of the year about to expire.’ 
‘authority vested in the local Government over t 4 
pak officers of the public services employed in a Gover- | | 
i — nor’s province is exercised, in the case of officers 
exercise of _ serving in a department dealing with Reserved — 
over a subjects, by the Governor in Council, and, in the 
members of case of officers serving in a department dealing 
— with Transferred subjects, by the Governor 
acting with the Minister in charge of the depart- 
ment.! But no order affecting emoluments or pensions, 
no order of formal censure, and no order on a memorial 
can be passed to the disadvantage of an officer of an® 
all-India or provincial service without the personal con- | 
currence of the Governor; nor can an order for the posting 
of an officer of an all-India service be made without the 
* personal concurrence of the Governor.* Though these 
privileges are equally enjoyed by the members of the public 
services serving under both the sides of the provincial 
Gb6vernment, their existence has made the position of \ 
/ Ministers specially difficult. The latter, unlike the members 
of the Executive Council, are held accountable to the 
Legislative Council for the administration of the subjects of) 
committed to their charge; but their powers over the 
officers acting under them are so circumscribed that they * 4 
cannot, Or tneir own authority, take even the most ordinary _ 
—_—_ ——— ~ a 


- 
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' 2 Devolution Rule 10; see Appendix B. a 
\ 2 Jbid. 


‘This Rule has been made obviously on the advice of the Joint Select ~~ 
Committee which stated in its report as follows :— “a 
‘In the. provinces, officers serving in a reserved department will ~ 

be controlled by the Governor in Council, and in a transferred depart- ~ 
Ment by the Governor acting with ministers, but in both cases 
alike the personal concurrence of the Governor should be regarded as 
prea ~ eobie es ak, all med of any importance prejudicially 
; of" prospects of officers appointed bis: 
Secretary of fates Foine ect Committee Report on Clause 
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disciplinary action against any of then, if ever } der_a 
it necessary, They have to seek the aid Ra 
ly 











fore an undesirable subordinate can be si 4 
d from one’ place to another. This limitation j 
' powers of Ministers in relation’ to their subo 3. 2 

.. ‘has largely contributed in some provinces to the unpopu- “J 

it, larity of the dyarchical ! system of Government. 

; If an officer performs duties both in relation tofReserved 
and Transferred subjects, the Governor will decide in 
which department he is to be deemed to be serving. 

A local Government must employ such number of officers 
of the Indian Medical Service in such appointments and on 
such terms and conditions as may be prescribed by the | 

' * Secretary of State in Council. 

There is in each Governor’s province a Finance Depart- 
a ment controlled by a member of the Executive 
Fiaance Council.2 Immediately subordinate to the 

(member there is a Financial Secretary, with 
i aa whom must be associated, if the Ministers su j 
co desire, a_Joint Secretary, appointed by the 

' Governor after consultation with the Ministers.* The 
Joint Secretary will have to examine and deal with financial” 
questions arising in relation to Transferred subjects and} 
with proposals for taxation or borrowing made by any 
Minister. * 

The functions of the Finance Department are as 
follow § :— 
(1) It is in charge of the account relating to loans 
» granted by the local Government and it advises on the 
financial aspect of all transactions relating to such loans; 
(2) it is responsible for the safety and proper employ- 
ment of the famine insurance fund ; 


“Bee Chapter XXV. post. * Devolution Rule 36. 
® Jbid. * lbid. § lbid., 37. 
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examines and reports he | all proposals for 
r reduction of taxation ; f 
examines and reports on 111 preposals mat borrow- , 






raising pach loans as have been duly authorized and is in 
(tharge of all matters relating to the service of loans ; od 
(5) it is responsible for seeing that proper financial a 
rules are framed for the guidance of other departments, and 
that suitable accounts are maintained by those departments 
and establishments subordinate to them ; . 2 
(6) it prepares an estimate of the total receipts and 
disbursements of the province in each year, a is res- 
ponsible during the year for watching the state of the 
balances of the local Government ; ‘ail 
(7) in connection with the budget and with siBple- 
mentary estimates— 

(a) it prepares the statement of estimated revenue 
and expenditure which is placed before the | 
Legislative Council every year and any supple; , 
mentary estimates or demands for excess grants. 

° which may be submitted to the vote of the | 
Council ; 

(é) it obtains, for the purpose of such preparation, ] 
materials from the different departments of the © * 4 
Government on which its estimates are to be 
based, and is responsible for the correctness of 
those estimates ; 

Ac) it examines and advises on all schemes of new 4 
expenditure for which it is proposed to make ; 
provision in the estimates, and must refuse to: 
provide in the estimates for any scheme which 
has not been so examined ; : 

-(8).on receipt of a report from an audit officer to the 
effect that expenditure for which there is no sufficient 
-anetion is being incurred, it requires steps to be taken 
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>, obtain sanction, or yes that thé expen 

, . ceases ; 

(9) it lays the audit and appropriation répoliialbe 
the Committee on Public Accounts and brings to its notice 
*all expenditure which hag not been duly authorized and 

é any financial irregularities’; and 

hb (10) it advises departments responsible for the collec- 

- tion of revenue regarding the progress of collection and 

' the methods of collection employed. 
~ Besides, after grants! have been voted by the Legis- 
lative Council, the Finance Department has power to 
sanction any reappropriation within a grant from one m 
minor or subordinate head to another. The Member 

.. Minister in charge of a department, on the other hand, 

“scan authorize reappropriation only within very narrow 

_ limits. It must be within a grant between heads sub 

ordinate to a minor head and must not ‘ involve undertaking 
a recurring liability.’ 

No expenditure * on any of the non-vulable heads of'y 

_ | provinetal expenditure, which is in excess of the \ 

_ | estimate for that head shown in the budget of the year, 

} can be incurred without previous consultation with the 
Finance Department. No office* may be added to, or 

le withdrawn from, the public service in the province, 
| ».and the emoluments of no post may be varied, except after 
consultation with the Finance Department. Nor can any 
allowance or special or personal pay be sanctioned for any 
post or class of posts or any Government servant without 
such previous consultation.* 

Again, the department must be consulted before an) 
grant of land or assignment of land revenue can be made. 
But it need‘not be consulted when the grant is made unde” 
the ordinary revenue rules of the province. It must also 


“ 
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* Devolution Rule 38. ® Jbid. 
* Jid., 40. * Ibid., 41. 
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sfore any concession, grant or lease of | 





“> tneral or forest rights, or right to water power can be 
given to anybody. * No proposal involving an abandonment 
of revenue for which credit has been taken in the budget, 
or involving expenditure for which no provision has been 
made in the budget, can be submitted ' to the local Govern- 
ment or to the Legislative Council without a previous 
reference to the Finance Department. 

It has been laid down, however, that wherever previous 
consultation with the Finance Department is required, it is 
open to that department to prescribe, by general or special 

E os: cases in which its assent may be presumed to have 

- given.? 

we It may no doubt surprise many that the Finance 
Department has so much power and that the other depart- 
ments of the Government are so helplessly dependent_on it. 
But it must be borne in mind that it is this department 

which is primarily responsible for finding money for them 
and also for the protection of public revenues against that 
extravagance to which most of the spending departments 
of every Government are prone. The powers of the 
Finance Department will be very little affected when 
complete provincial autonomy will be granted. Because of 


the peculiar nature of its duties, this department is seldom | 


popular in any country. Speaking of the Treasury in 
England, President Lowell? says, ‘ There is, indeed, one 
department which is continually brought into contact—one 
might almost say conflict—with all the others ; that is the 
Treasury. Any vigorous branch of the public service 
always sees excellent reasons for increasing its expenditure, 
and proposes to do so withoyt much regard for the needs 
of the other branches ; while the. Chancellor of the 
Exchequer, who is obieed to find the money, must strive 






® Jbid., 45. 
"a Puxland, vol. i, pp. 75-76. 
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to restrict the aggregate outlay. If he did not, the expen- , 
diture of the government would certainly be extravagant. 
Being placed in such a relation to Ris colleagues, it is 
not unnatural that the Chancellor of the Exchequer should 
often differ with them. As Gladstone notes in his diary in 
1865, ‘‘ Estimates always settled at the dagger’s point.’’’ 
We propose to deal in a subsequent chapter with the 
complaint that is often made that the Finance Department 
being under an Executive Councillor favours the Reserved 
departments of the provincial Government at the cost of the 
Transferred departments. 
Under Devolution Rule 46, the Governor-General in 
Council may use the agency of the Governor in 


po Council of any province in the administration of 
of local central subjects in so far as such agency may be 
Govern: Eni aaa “OS 2c : ; 
aaain. found convenient.’ The cost of an establishment 


exclusively employed on the business of agency” 
must be borne by the central Government. If, however}’a 
joint establishment is employed upon the administration of 
central and provincial subjects, the cost of such establish- 


’ ment may be. distributed in such manner as the Governor- 


General in Council and the Governor in Council concerned 
may agree, or, in the case of disagreement, in such manner 
as may be prescribed by the Secretary of State in Council. 
One of the chief merits of the Government of India Act, 
1919, is its elasticity. The Act has simply 

be rani outlined the main features of the constitutional 
the func. changes introduced by it, but has left those 
ae changes to be worked out in detail in the form of 
ment, how, _Rules’ Considerable alteration in the existing 
esas structure of our Government may be effected, 
if necessary, by Rules framed under the Act, without 


2 See Memo. by Mr. Montagu about the Goveraumins of India Bil; 
Cmd., 175, p. 1. ~ 
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Secretary of State in Council; but they must be approved 
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| by both Houses o i 1 The classification of the 
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except where otherwise stated in the Act, b 
cil with the sanction of the 


of Government into ‘central’ and ‘ provincial’, 


and-the division, again, of the provincial subjects into 

‘ - ) ‘ ’ ’ 4 
| Reserved and ' Transferred have been made by such | 4 
' Rules under Section 45A of the Government of India Act 


flow further 
twansfers 
can take 
place. 


(i.e. Section 1 of the Act of 1919).* And further 
transfers to the list of Transferred subjects of 
subjects which now belong to the Reserved list 
in any province can be made by similar Rules? 







* On the other hand, the Governor-General in Council may 
y, 


-. Revocation 
Or suspen- 

* sion of 
transfer. 


subject in 


by notification in 7he Gazette of India, with the 
previous sanction of the Secretary of State in 
Council, revuke or suspend for such period as he 
may think necessary the transfer of any provincial 
any province, and upon such revocation or during 


such suspension the subject must cease to be a Transferred 


subject.* 


A new Governor's province may be constituted under the 


Constitution | 
of a new 
Governor's 
province 


Government of India Act, if necessary. Under 
Section 52A (1) of the Act, the Governor-General 
in Council may, after ‘ obtaining an expression of 
opinion from’ the local Government and the 


local legislature affected, by notification, with the approval dt 


* See pp. 1-2 ante. 
*See Devolution Rules 3 and 6 ; App. B. 
* We may draw in this connection the attention of the reader 


to a very 
oNea resolu 


imteresting debate in the Bengal Legislative Council 
tion moved by Dr. Pramathanath Banerji, for the amend- 


-Ment of Rule 6 and Schedule II of the Devolution Rules. The 
debate took place on February 19, 1924.—See Bengal Legislative 
Council Proceedings, February 18 to 20, 1924, vol. xiv, No. 2, 


“PP, 96-125. 


* Devolution Ruleé. 








a » of the Crown Lenvigisiy sigflified by the| Secretary ot 
jn Council, constitute a new Governor’ s province, or places. 
part of a Governor’s province under a Deputy-Governor 

be appointed by the Governor-General, and may in such 
case apply, with such modifications as appear necessary or 
desirable, all or any of the provisions of the Act relating ’ 
*to Governors’ Provinces, or provinces under a amples 


or part of a province’. 
The Governor-General in Council maysalso declare, under 
Section 52 A (2)-.of the Act, any territory in 
Provision British India to be a ‘backward tract /* 
backward may, by notification, with such sanction P 
we the preceding case, direct that the Act will apply” 
to that territory, subject to such exceptions and mod 
cations as may be prescribed in the notification. He mié 
further direct that any Act of the Indian Legislature w 
not apply to such a tract or any part thereof, or will & ) 
to it or to any part of it, subject to such exception§,_ 
“modifications as the Governor-General thinks fit, or m 
“authorize the*Governor in Council to give similar direction 
“as regards any Act of the local legislature. ' 
It may be noted here that so far.as Bengal is concerned, 
action has been taken under this Section as-regards the sai 
Tracts of Chittagong and the Darjeeling District." 
~ Before we conclude this chapter we may Say a word or | 
two about Lieutenant-Governorships and other, . 
 Puicutenant- provinces. The Governor-Genera Council} 
ships. may, with the sanction of the Crown previously 
signified by the Secretary of State in Coune 
constitute a new. province under a Lieutenant-Gove: no 
He may also, with the apueoyal of a Secretary 

















s See Notification No, 2 G-Delhi, ah Bee ty i 
Bengal Legislative Council Manual, 1921 
ion 53 (2) of the Act. : 





ate in Council, create a Council in any province under a 
Lieutenant-Governor, for the purpose of assisting the latter 
in. the executive government of the province.’ He is to 
determine the exact number of the members of such a 
‘Council within the maximum of four and the qualifica- 
“tions to be required of them.? He is also empowered to 
4ake provision for the procedure to be adopted at a meeting 
"of a Lieutenant-Governor’s Executive Council.* 

As has been seen before, ‘the power of appointing 
Lieutenant-Governors or the members of their Executive 
Councils is vested in the Governor-General, subject to the 
approval of the Crown. At present there is no province in 
British India under a Lieutenant-Governor. 

The Governor-General in Council is also empowered to 

[ee take, with the sanction of the Secretary of State, 
a. any part of British India under his immediate . 
‘slonerships. @Uthority and management, and thereupon to give 
all necessary orders and directions respecting its 
inistration, by placing it under a Chief Commissioner 
y by Otherwiseygroviding for its gdministration.* 
~ The following provinces* are now administered by 
Chief Commissioners, who are appointed by the Governor — 
General in Council, namely :— '® 

The North-West Frontier Province, British Baluchistan, 
Delhi, Ajmer-Merwara, Coorg and the Andaman and «> 
7 
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Nicobar Islands. ~ re 

The Chief Commissionerships are ‘under the immediate, 
authority @id management of the Governor-General id® i 
Council, who is competent to give all necessary orders and 


k directions’ respecting their administration.° The Chief 


; * Section 55 (1) of the Act. The action of the Governor-General in 
il in this respect has to be later On approved by both Houses of 











{ oe" : ® Ibid. 


% SM ofthe Act. 
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b ; berial Gazet of India, vol. iv, p. 32, 








Commissioners of British Baluchistan and the North-West 
Frontier Province are at the same time Agents to the. 
Governor-General ‘for dealing with tribes and territories 
outside British India.’' The Agent to the Governor- 
General in Rajputana and the Resident in Mysore are ex- 
officio the Chief Commissioners of Ajmer-Merwara and 
Coorg respectively, and the Superintendent of the Penal 
Settlement of Port Blair is the Chief Commissioner of the 
Andaman and Nicober Islands. Coorg, Delhi and the 
Andamans are under the Home Department of the Govern- 
ment of India,? while the other Chief Commissionerships, 
as has been seen before, are administered through the 
Foreign and Political Department. 
Under the Act, a Legislative Council may be constituted 
in any  Lieutenant-Governorship or Chief. 
ee Commissionership by the Governor-General ix , 
Lieutenant- Council with the sanction of the Crown previ- 
eotip Sel ously signified by the Secretary of State in. 
Commis- Council,* and also Rules may be made, subject to 
the final approval of Parliament, providing for 
the constitution of such a Council.$ But it is 
distinctly laid down ® in the Act that the number 
members nominated or elected to the Legislative Council 
of a Lieutenant-Governor must not exceed one hundred, 
and that at least one-third of the persons nominated or 
elected to the Legislative Council of a Lieutenant-Governor 
Hy or Chief Commissioner must be non-officials. 
% ” The functions’ of the Legislative Council of a Lieutenant- 
E Governor's or Chief Commissioner’s province 
a must ordinarily be restricted to legislation and to 















the alteration of the Rules for the conduct of 
business inthe Council. But the local Government may, with 
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1 The Fifth Decennial Report, p. 56. ’ ® Ibid. 
* The Joint Report, para. 44. oe * Section 77 of the Act. 
+ Section 76 of the Act. © Jbid. 7 Section 89 of the Act. 
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the sanction of the Governor-General in Council, make Rules 
A providing for the discussion by the Council of the annual — 

financial statement of the Government and of any matter of 
general public interest, and tor the asking of questions, under 
such conditions and restrictions as may be prescribed in the 
Rules. Such Rules must be laid before both Houses of 
Parliament as soon as may be after they are made, and must 
not be’ subject to repeal or alteration by the Indian 
Legislature or by the local legislature. 

Except Coorg none ot the Chief Commissionerships have 
any Legislative Council at present. 




























CHAPTER XXII 


‘ 


THE PUBLIC SERVICES! IN INDIA Me 


. ‘The Joint Report and the civil services in India—The civil services 
» and their rights and privileges—The Joint Select Committee on the 
| eivil services—Public Service Commission—The Lee Commission on 
» the Public Service Commission—Financial Control—The In Civil 
_ .Service—Rules for adinission to the Indian Civil Service—Indians in 
~~ the Indian Civil Service— Provincia! and Subordinate Services: 


We propose to deal in this chapter with the present 
“ “The Joint constitutional position of the civil services in. 

ang India. Before the Reforms the regulation of 
“the civil the services was ‘ to a great extent uncodified or 
% Cee In codified only by executive orders. The duty of 

; obedience by the subordinate offiver and of — 
ction by the superior officer was unwritten law.’ * 
Buthors of the Joint Report proposed ° that any public 
At, whatever the Government under which he wo be 
Tr loyed, should be properly supported and protected in 
*< legitimate exercise of his functions ; and that any rights 
and privileges guaranteed or implied in the conditions of 
his appointment should be secured to him. No changes 
that would occur should be allowed to impair the power of. 
the Government of India or of the Governor in Council to 
/ secure these essential requirements. In pursuance of 
these proposals, the Government of India recommended 
< ‘a the main rights and duties of the services in India 


~ 


-. * See in this connection paras. 313-27 of the Joint Report. 

+  ® Para, 44 of the Government of India’s First Despatch on Indian 
~ Constitutional Reforms. 

>. * Para, 325 ef the Joint Report. * a eae 
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. should be reduced to statutory form, in so far as they were | 
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fiot already prescribed by law or rule.! Section of» 
the Government of India Act has made provision to this 
effect. ‘ 
The Secretary of State in Council has been empowered 
; by this Section to make, with the concurrence of 
services _ the majority of votes at a meeting of his Council, 
and their Rules? ‘for regulating the classification of the 
vileges. civil services in India, the methods of their 
recruitment, their conditions of service, pay | 
and alfOwances, and discipline and conduct.’* He may by | 
such Rules delegate, to such extent and in respect of such | 
matters as he may prescribe, the power of making Rules 
to the Government of India or to local Governments, or: i 





4See para. 44 of the First Despatch on Indian Constitutional ~ 
Retorms ; see also Mr. Montagu’s Memorandum, Part IV. o 
? See for such Rules pp. 85-90 of Report of the Royal Commission ~ 
on the Superior Civil eeices in India, 1924. 
> For instarce, under the existing Rules, ‘a local Government may _— 
for good and sufficient reasons— ad 
1) censure, a 
2) reduce to a lower post, 
i withhold promotion from, or 
suspend from his office, 
any officer of an All-India Service : J 
ided that no head of a department appointed with the approval 
of the Governor-General in Council shall be reduced to any lower 
‘e--ga the sanction of the Governor-General in Council ’.—See idid., 


“Similarly, subject to the provisions of any law for the time being in 
force, ‘ a local Government may for good and sufficient reasons— 


3 censure, 
2 withhold promotion from, 

(3) reduce to a lower post, 

(4) suspend, 

te remove, or 

6) dismiss, : 
any officer holding a post in a provincial or subordinate service or a 
special appointement.’ /did., p. 87. 

It is led, however, that every order of dismissal, removal or 

red must, except when it is based on facts or concltisions ~ 


So en oy at a judicial trial, or meres officer Scncemes a a 
absconded, must be preceded by a properly recorded departmental _ 
enquiry. For further details, see ibid. page 87. ‘3 
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authorize the Indian Legislature or local legislatures-~ 
to make laws regulating. the public services. But a person 
appointed by him to the civil service of the Crown in India 
\ before the Act of 1919 came into operation will retain under 
it all his pre-existing or ‘ accruing ' rights.’ : 

be? The right to pensions and the scale and conditions of 
pensions of all persons appointed by the Secretary of State 
in Council to the civil service of the Crown in India are to be 


1 The expression ‘ accruing rights ’ has given rise to a cogsiderable 
amount of controversy. According to the Law Officers of Crown, 


“the expression means ‘all rights to which members of the Civil 
Services are entitled, whether by statute, or by rule having statutory 
i force, or by regulation in force at the time of their entry into service. 
E They do not, however, include prospects of promotion, except in 
k cases where the promotion ‘s no more than advancement by seniority 


to increased pay, as in the case of the various appointments borne 
upon the ordinary lists of time-scales of pay. In particular, they do 
not apply to general expectations of possible appointment to offices, 
such as those of Commissioner of a Division, which are ret included 
in the ordinary time-scale lists, and the filling of which involves 
selection by merit. . . . The abohtion of such appointments weuld 
By give rise to no claims to compensation except to persons who were 
i actually holding them at the time of their abolition. . . . No method 
: of filling such appointments which is not inconsistent with the 
he Statute, even though it reduced the expectations of members of a 
i articular service, would give rise to any claim to compensé@tion on 
part of any person whose actual tenure of an appointment was 
not thereby affected. . . .'’— Zhe Despatch of the Secretary of State, 
_ Gated April 26, 1923; see para. 81 of the Lee Commission’s Report. 

weer’ The civil services, on the other hand, ‘ claim that whatever may 








i be the legal interpretation of the words ‘‘ existing or accruing rights ’’, 
the intention of the proviso was to securé to them their prospects of 

f j ee herd : PIPepe 

i promotion to all higher posts existing at the time the Act was passed, 


F or alternatively to secure for them compensation for the loss of such 
prospects through the abolition of these appointments '.—Para. 82 of 

2 the Lee Commission's Report. 

Commenting on this attitude of the services, Sir Tej Bahadur 

i Sapru says,‘.... Theclaim of the services sees to be hardly 

\ reasonable. For, if that were well-founded, no single higher post 
existing at the time the Act was passed could be abolished however 

strong the justification for such abolition might be ; and that would 

be scarcely consistent with an intention to give real Responsible 

Be Government *..—7he /ndian Constitution, A Note on its Working, 

|. p. 116; published at Adyar, Madras, S. 

te See in this connection also Section 144 of South Africa Act, 1909. 

* Or he will receive such compensation for the loss of any of them 
as the Secretary of State in Council may consider just and equitable. 
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\ regulated in accordance with the Rules which were in force 
at the time of the passing of the Act of 1919. Any such 
Rules may be amended by the Secretary of State in Council 
with the concurrence of the majority of votes at a meeting 
of his Council; but no such amendment can adversely 
affect the pension of any member of the service appointed ‘ 
before the date of the amendment?. For the removal \' 
of all doubts, it has further been provided in the Govern- \: 
ment of India Act that all Rules or other provisions relating 
to the civil service of the Crown in India, which were in 
force at the time of the passing of the Act of 1919, will 
continue to remain in force under the Reforms until they are 
revoked or amended by Rules or laws made under the Act. 

“ Subject to the provisions of the Government of India Act 
and of the Rules made thereunder, every person in the civil 
service of the Crow/fin India holds office e during the pleasure? 
of the Crown, and may be employed in any manner by any 
proper authority within the “scope of his duty. But no 
person in that service may y be dismissed by any authority ] 
subordinate to that by which he was appointed,* — The | 
Secretary of State in in Council may, except in so far as he has 
otherwise_ provided by Rules, reinstate ‘in that t_servige 
any person who has been s been dismissed Again, it is pio- 
vided in the Act* that ‘if any person appointed by the | 
Secretaty of State in Council thinks himself wronged by 
an order of an official superior ina Governor’s province, | 
and on due application made to that superior does not 
receive the redress to which he may consider himself 
entitled, he may, without prejudice to any other right of 
redress, complain to the Governor of the province in order | 
to obtain justice.’ And the Governor is directed by the © 


aul 


* Section ¥6B (3) of the Act. 


* But ip practi 008 behavioyrw— 
? Section 1) of the 


* Ibid. 





Act ‘to examine such complaint and require such action 
to be taken thereon as may appear to him to be jist 
and equitable.’ As has been stated before, the Royal 
Instructions to the Governor also require him to safeguard 
all members of the public services employed in his province 
in the legitimate exercise of their functions, and in the 
enjoyment of all recognized rights and privileges, and io 
see that his Government orders all things justly and 
reasonably in their regard. 

All these safeguards have been provided for “on the 

advice of the Joint Select Committee. Discus- 

a sing the ‘position of the public services in 
Committee working the new constitutions in the provinces ’, 
eee the Committee stated 13 

‘ They are of opinion that these services have 
deserved the admiration and gratitude of the whcle Empire. 
They know that some members of the services regard the’ 
wisdom of the proposed changes with grave misgiving, 
and that some fear that those changes will not tend to the 
welfare of the Indian masses. They are convinced, 
however, that the services will accept the changing 
- conditions and the inevitable alteration in their own position, 
»» and devote themselves in all loyalty to making a success, 
so far as in them lies, of the new constitution. 
ie In the provinces, officers serving in a reserved 
- ‘department will be controlled by the Governor in Council, 
and in a transferred department by the Governor acting 
with ministers, but in both cases alike the personal con- 
currence of the Governor should be regarded as essential 
_ in the case of all orders of any importance prejudicially 
affecting the position or prospects of officers appointed by 
~ the Secretary of State. 


fi Ae DAE 
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2 Part IV of the Joint Select Committee Report. See in this connec- 
tion para. 325 of the Joint Report ; also paras. 43-54 of the Government 
of India’s First Despatch on Indian Constitutional Reforms. 





d - : ie 
‘The Committee think that every precaution should be _ 


~taken to secure to the public servants the career in life to 
which. they looked forward when they were recruited, and 
they have introduced fresh provisions into this clause to 
thatend. If friction occurs, a readjustment of persons and 
places may often gét over the difficulty, and the Governor 
must always regard it as one of his most important duties 
to establish a complete understanding between his ministers 
and the officers through whom they will have to work. 
But if there are members of the service whose doubts as to 
the changes to be made are so deeply-rooted that they feel 
they cannot usefully endeavour to take part in them, then 
the Committee think it would only be fair to those officers 
that they should be offered an equivalent career elsewhere, 
if it is in the power of His Majesty’s Government to do so, 
or, in the last resort, that they should be allowed to retire 
on such pension as the Secretary of State in Council may 
consider suitable to their period of service.’ { 
Provision! has been made in the Act for the establishment 
Public of a Public Service Commission in India. The 
Service Commission will be appointed by the Secretary 
prssecgs of State in Council and will consist of not more 
than five members, of whom one will be 
Chairman. Each member will hold office for five years, 
and may be reappointed. No member can be removed 
before the expiry of his term of office, except by an order 
of the Secretary of State in Council. The qualifications 
for appointment, and the pay and pension (if any) attaching 
to. the offices of Cifffrman and member are to be prescribed 
by rules made by the Secretary of State in Council with 
the concurrence of the majority of votes at a meeting of 


his Council. The Commission wil! discharge, in regard to 
recruitment and control of the public services in India, — 


196C of the Act. 
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such functions as may be assigned to it by rules made by 
the Secretary of State in Council in the same way as in the 
preceding case. 

This provision for the appointment of a Public Service 
Commission has been made on the advice of the Govern- 
ment of India. It stated in its first Despatch! on Indian 
Constitutional Reforms : — 

‘In most of the Dominions® where responsible 
government has been established, the need has been felt 
of protecting the public service from political influences by 
the establishment of some permanent office peculiarly 
charged with the regulation of service matters. We are 
not prepared at present to develop the case fully for the 
establishment in India of a public service commission : but 
we feel that the prospect that the services may come mor 
and more under ministerial control does afford strong 
grounds for instituting such a body. Accordingly we think ' 
that provision should be made for its institution in the new 
Bil]. The Commission should be appointed by the Secretary 
of State, and its powers and duties regulated by statutory 
rules to be framed by the same authority. . . .’ 

We may note in this connection the following interesting 
The Lee observations * made by the Royal Commission 


Koeemees on the Superior Civil Services in India, popularly 
on the 


Public known as the Lee 4 Commission, on the question 

Service of the Public Service Commission : — 

Commission. ‘Wherever democratic institutions exist, 

experience has shown that to secure an efficient Civ! 
rvice it is essential to protect it so far as possible from 


ae 
» * Para. 55 of the Despatch 
Clee fm this connection Prof. Keith’s Responsible Government i 
the | jnions, vol. i, pp. 344-53; see also Sections 141 and 142 of 


South Africa Act, 1909. 

® See para. 24 of the Report of the Commission. 

* Because Viscount Lee of Fareham was the President of the 
Commission. 
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“political or personal influences and to give it that position 


of stability and security which is vital to its successful 


working as the impartial and efficient iustrumept by which 
Governments, of whatever political complexion, may give 
effect to their policies. In countries where this principle 
has been neglected, and where the ‘‘ spoils system "’ has 
taken its place, an inefficient and disorganized Civil Service 
has been the inevitable result result and corruption has been 
rampant. In America a Civil Service Commission has 
been constituted to control recruitment of the Services, 
but, for the purposes of India, it is from the Dominions of 
the British Empire that more felevant and useful lessons 
can perhaps be drawn. Canada, Australia and South 
Africa now possess Public or Civil Services Acts regulating 
the position and control of the public services, and a 
common feature of them all is the constitution of a Public 
Service Commission, to which the duty of administering 
the Acts is entrusted. It was this need which the framers 
of the Government of India Act had in mind when they 
made provision in Section 96C for the establishment of a 
Public Service Commission... .’ 

Continuing, the Royal Commission recommended ' that, 
at the outset, the following functions should be assigned 
to the Public Service Commission :— 


de The recruitment of personnel for the Public 
Services and the establishment and maintenance of proper 
standards of qualification for admission to them; 
2 Duasi- judicial functions connected with__the 
disciplinary control and protection of the Services.’ 
Under the first head the Commission made the 
proposals ? :— y 
1. ‘ The Public Service Commission should bee 
with the duty of recruitment for the All-India Servi 


2 Para, 27 of its Report. ® Ibid. 
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2 agent of the Secretary of State so fa as it is 
out in India, 

2. In respect of recruitment for the Central Services, 
and if a Local Government should so desire for Provincial 
Services (including Services provincialized), it should act 
as agent of the Secretary of State, the Government of India 
-or the Local Governments, as the case may be. 

3. The Public Service Commission should be the final 
authority, so far as recruitment in India is concerned, for ‘ 
-determining, in Consultation with the Secretary of State, the 

' Government of India or the Local Governments, as the case 
may be, the standards of qualification and the methods of 
examination for the Civil Services, whether the channe) 
of entry be by examination or nomination.’ 

Under the second head it suggested ' as follows :— 

1. Subject, in certain cases, to the final right of appe 
to the Secretary of State, ‘appeals to the Governor-General 
in Council against such orders of Local Governments as are 
declared’ by the Governor-General in Council tu be appeal- 
able should be referred to the Public Service Commission ; 


the Public Service Commission should report to the 
Governor-General in Council its judgment on the facts and 





Rie he Fg 


its recommendation as to the action to be taken. .. .’ 
2. ‘Appeals from the Government-of India which now 
_. lie to the Secretary of State should hereafter be referred to 
the Public Service Commission in the same manner as in 
the case of appeals to the Government of India’ (and the © 
Commission will report to the Secretary of State its 
decisions). : 
‘Royal Commission gave special attention to the 
of the composition of the Public Service Commis- 
Pit stated ? :— 






+ Para. 27 of its Report. 
9 ® Para. 25 of its Report. See also in this connection W..H. Moore’s 
‘ Constitution of the Commonwealth of Australia (1910), pp. 194-96. 
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‘We would venture . . . to emphasize the paramount 

' importance of securing as members of the Commission, 
en of the highest public standing, who will appreciate the 
' vital and intimate relationship which should exist between 
~ the State and its servants. These Commissioners should be 
detached so far as practicable from all political associations 

and should possess, in the case of two of their number at 
_ Jeast, high judicial or other legal qualifications. They 
should, we sugg®st, be whole-time officers and their emolu- 
ments should not be less than those of High Court Judges. 

The Public Service Commission .. . will be an All-India 
body Rs 

The above recommendations are now under the considera. 
ation cf the Home Government. 

Subject to any Rules which may be made by the 
Secretary of State in Council with the concur- 
rence of the majority of votes ata meeting of 
the Council, no office may be added to or 
withdrawn from the public service, and the emoluments of 
no post may be varied, except after consultation with such 
‘ finance authority ’ as may be mentioned in the Rules. 4 

By far the most important of the public services in Lidia, 
is the Indian Civil Service.2 The general work 
pa eed ef administration and, for the most part, the 
Service. administration of justice have been entrusted to 

; it for over a century. Inthe past its functions. 
have been not merely to execute but, toa great extent, to 
shape the policy of the Government. ‘It has been in 
effect,’ to quote the authors of the Joint Report, + 
tore of a government corporation than of a purely 
service in the English sense.’ 3 With a few exce 












Financial 









2 96D (2) of the Act: <7 
* Read in this connection Strachey’s /ndia, ch. vi; also rn 
Maedonald’s, Zhe oer a ch. viii; also The Imperial 
azetteer of India, 
=e 126 of tl eg oa z . a 
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practically all the important offices under the Government 
which involve superior control, have been held by them. 
‘This description of the Service is to a large extent true even 


Nese Until 1853, the appointments to the Covenanted 


i 


Civil Service, as the Service was then designated, were 
made by the Court of Directors by nomination.' This 
system of appointment was-abolished in that year by an Act 
of Parliament, and the Service was then thrown open to 


‘general competition. The first competitive examination 


was held in 1855.2. Till very recently, the greater proportion 
of the appointments to the Indian Civil Service was thus 
made by competitive examination held in England. The 
position under the Reforms is somewhat different as will be 
shown below. 
The Secretary of State in Council is empowered by the 
Act 3° to make, with the advice and assistance off 
—. i Civil Service Commissioners, Rules ‘ for th 
to the examination, under the superintendence of those 
oem Ose Commissioners, of British subjects and of 
persons in respect of whom a declaration has 
been made under Section 96A‘* of the Act, who are 


1 See Strachey’s /ndia (1903 ed.), p. 75. 
‘The meaning of the term ‘‘ Covenanted,’’’ says Sir Jobo 
Strachey, ‘ is as follows :—The superior servants of the East India * 
Company were obliged to enter into covenants, under which the\ 


bound themselves not to engage in trade, not to receive presents, to | 
subscribe foy _pensi and their families, an er 
matters. his custom has heen maintained. Successful candidates, 


after passing their final examinations, enter into covenants with the PH 
Secretary of State before receiving their appointments ’.—/mdia 


© 48rd ed.) p. 75. 


diy 


2 Imperial Gazetteer of India, vol iv, p. 41. 


Ss 4, 28 Section 97(1) of the Act. 


Under this Section ‘ the Governor-General in Council, with t!« 


. ‘approval of the Secretary of State in Council, may, by notificatio:, 


declare that, subject to any conditions or restrictions prescribed \2 | 
the notification, any named ruler or subject of any state in* Ind'a % 
shall be eligible for appointment to any civil or military office unde! , 
the Crown to which a native of British India may be appointed, of 
any named subject of any state or any named member of any 
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desirous of becoming candidates for appointment to the 

w Indian Civil Service.’ The Rules are to prescribe the age + 
and qualifications of the candidates, and the subjects of 
examination. They must be laid before Parliament within 
fourteen days after they are made, or, if Parliament is not 
then sitting, then within fourteen days after the next 
meeting of Parliament. The candidates who are certified 
to be entitled under the Rules, must be recommended for 
appointment in the order of their proficiency as shown by 
their examination.' Subject to what follows later, only 
such persons as are so certified may be appointed to the 
Indian Civil Service by the Secretary of State in Council. 

Under the existing Regulations * appointments to the 

Indian Civil Service are made mainly by competitive exami-| ‘ 
nations held both in India and London. The examination 
held in London is open to all qualified persons. But in the ° 
case of the examination held in India, the Governor-General 

» in Council may at his discretion limit the maximum number 

of candidates to be admitted to the examination to 200. A 

candidate for_either examination must have attained the age 

of twenty-one and must not have attained the age of twenty- 

three on the first day of August in the year in which the 

examination is held.* The candidates who are selected at 

the open competition held in London are required to remain 

in the United Kingdom on probation for one or two years, 

as may be decided by the Secretary of State in Council; + 

while those who are selected at the competitive examination 

held in India have to proceed to the United Kingdom and 


- 


ndependent race or tribe, in territory adjacent to India, shall be 
cligible for appointment to any such military office.’ a i 
* Section 97 (4) of the Act. Waa. 
* See the Home Department Notification No. F-531-11, Simlay” 
June 28, 1922—7he Gazette of India, July 1. 1922 ; and also the Home 
artment Notification No. F-959, November 14) 1922— The Gacelle 
of India, November ¥, 1922. 
> Certain concessions in respect cf age are mace to those candi- 
dates who rendered military service during the War. ’ 
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| |to remain there on probation for a period of two years. . 

| “The one-year probationers have, at the end of the year of 
probation, to undergo an examination called the Final 

_ Examination.. The two-year probationers, on the other 

| hand, have, during their period of probation, to undergd two 

| examinations—the Intermediate Examination at the end of 

' the first year and the Final Examination at the end of the 

F second year. The subjects of these examinations are such 

F Jas are specially connected with the fucure duties of the 

probationers. ‘On arrival in India,’ says the Fifth Decen- 

| “nial Report, ‘the young civilian is posted to the head- 

_ ,quarters of a district to learn his work, and is given the 

f powers of a magistrate. of the lowest (third) class. After 

ke passing the prescribed examinations-—-mainly in 1_law, 

Pca and revenue procedure—he becomes a eae 





class magistrate, andis eligible for promotion to higher 
grades.’ 

The Act! has also empowered the Secretary of State 
in Council to make Rules for appointment to ghe Indian’ 
Civil Service of persons domiciled in India otherwise than 
by competitive examination. Such Rules must be made by 
him with the concurrence of the majority of votes at a 
meeting of his Council and cannot have force until they 
have been laid for thirty days before both Houses of 
| Parliament. The actual appointments, however, are to be 
made by the Secretary of State in accordance with those 
Rules. Under the existing Rules,* every candidate for 
ss appointment must, in addition to being domiciled in India, 
be either a British subject or a ruler or subject of a state im 
In ia in respect of whom the Governor-General in Council 
has made a declaration under Section 96A of the Act®. He 
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® Section 97(6) of the Act. 
* See Notification No. F.-175, Simla, “bien 8, 1922— The Gazette 
of fndia, August 12, 1922. 
® See p. 366, foot-note 4. : 
- * 
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must-have attained the age of twenty-one and must not have. % 


attained the age of twenty-three on the first day of August in 
the year in which the selection is made.° He may be 
granted certain concessions in respect of age if he rendered 
any thilitary service during the war. The Governor-General 
in Council, having regard to the needs of local Governments, 
is to call on them to recommend such number of candidates 
for appointment as he may direct. The recommendations 
must be made, in the first instance, from the list of candi- 
dates who sat at the annual competitive examination for the 
Indian Civil Service held in India in the year in which the 
selection is to be made, and, secondly, from the list of those 
who, having applied to sit for that examination, were not 
awarded a certificate of selection by Quota Committees.* 
If the requisite number of candidates is not available from 


these sources, the Jocal Governments are to call for fresh - 


applications. After considering the recommendations of 
the local Governments, the Governor-General in Council 
must propose candidates for appointment. If a candidate 
is selected for appointment, he is required to proceed to 
England and be on probation there for two years. He has 
also to undergo two examinations as the other two-year 
probationers referred to above. 

Certain important civil offices in India are reserved to 
members of the Indian Civil Service. But it is also 
provided * against this that ‘the authorities in India, by 
whom appointments are made to offices in the Indian Civil 
Service, may appoint to any such (reserved) office_any 
person of proved merit and ability,’ who is ‘domiciled in 


1 The local Governments of Governors’ provinces appoint each a 
Quota Committee. The function off’ Quota Committee is to select 
the provincial quota for the area in respect of which it is appointed, 
from ‘ among such of the persons applying for admission to the exami- 
nation from that area as possess’ the necessary qualifications. The 
majority of its members are non-officials. 

2 Section 98 of the Act ; see Appendix K, 

, ® Section 98 of tip Act. | 
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British India and born of parents habitually resident in 


India, and not established there for temporary purposes 


only,’ although the person so appointed has not been 
adinitted to that Service in accordance with the Rules 
stated in the few preceding paragraphs. Every such 
appointment must be made subject to such Rules as may be 
made by the Governor-General! in Council and sanctioned 
by the Secretary of State in Council with the concurrence 
of the majority of votes at a meeting of his Council. The 
Governor-General in Council ‘may, by resolution, define 
and limit the qualification of persons who may be 
appointed’ under the above provision. Every such 
resolution is subject, however, to the sanction of the 
Secretary of State in Council, and cannot have force until 
it has been laid for thirty days before both Houses of 
- Parliament. 

This provision for appointment to reserved offices was 
first made by Section 6 of the Indian Councils Act, 1870, 
which declared it to be ‘ expedient that additional facilities 
should be given for the employment of natives of India, of 
proved merit and ability, in the Civil Service of Her Majesty 
in India.’ No action was taken, however, under this 
Section until 1879, ‘when rules were laid down by 
Lord Lytton with the approval of the Secretary of State.’ 
These Rules ‘ established what was called the Statutory 
Civil Service.’3 The reason for the insertion of the Section 
in the Act of 1870 was that, ‘ owing to the religious and 
other difficulties attendant on a voyage to England,’ the 
number of Indians who had been able to enter the Indian 
Civil Service through competitive examination was, til! 
1670, very small. 


ear P. Makherji’s Constétutional Documents, vol. i, pp. 


* Strachey, India, p. 79. 
® Imperial Gazetteer, vol. iv, p. 43 ; 
* Ibid. > 
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Under the existing Rules prescribed by the Governor 
General in Council and sanctioned by the Secretary of State 
in Council, a local Government may, with the previous 


approval of the Governor-General in Council and of the: 


Secretary of State in Council, declare the number of 
superior executive and judicial offices, ordinarily reserved to 
members of the Indian Civil Service, to which persons not 
being members of that Service may be appointed.' And it 
has been furtherlaid down by those Rules that the local 
Government may appoint— 
(1) to a superior executive office a member of the 
Provincial Civil Service subordinate to it ; and 
(2) to a superior judicial office a member of the 
Previncial Civil Service subordinate to it, or a person who 
at the time of his appointment is— 
(a) a barrister of England or Ireland, or a member 
of the Faculty of Advocates of Scotland ; or 
(6) a vakil, pleader, oY an attorney of a High Court 
in India; or 
(c) a pleader or an advocate of a Chief Court ; or 
(d) a pleader of a District Court. 
Finally, there is one more way? of recruitment to the 
Indian Civil Service. If it, appears to the authoriiy in 
India by whom an appointment is to be made to an office 
reserved to members of the Indian Civil Service, that a 
person who is not a member of that Service should, in the 
special circumstances of the case, be appointed thereto, 
the authority may appoint thereto any person who has 
tesided for at least seven years in India and who has, 
before his appointment, fulfilled all the tests (if any) which 
would be imposed in the like case on a member of that 
service.’ 


i Government of India Notification No. F-438, dated March 30, 
? Section 100 of the Act. 
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Every such appointment is provisional only, and must be 


reported forthwith tothe Secretary of State, with the | 


special reasons for it; and, unless the Secretary of State 
in Council approves the appointment with the concurrence 
of a majority of votes at a meeting of his Council, and 
within twelve months from the date of the appointment 
‘intimates his approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 
The sete of Indians in the Indian Civil Service was 
13 per_cent. in 1921.1. The percentage of 

—- ih of Indians for the Service ‘ was fixed 
Civil in 1920 at 33 per cent., commencing in the year 
Rents: 1920, and rising by_14 per cent. to 48 per cent. to 
be ‘attained in the year 1930, Including listed posts.’* The 
Lee Commission recommended * that it was desirable, in. 


order not only to carry out the spirit of the Declaration of - 


August, 1917, but to promote an increased feeling of 
camaraderie and equal sense of responsibility between 
British and Indian members of the Service, that a propurtion 
of 50-50 in the cadre of the Indian Civil Service should 
fe attaimed-without undue delay and that the present 
rate of Indian recruitment should be accelerated with this 
object. 

It has appeared in a recent official communique * that 


| His Majesty's Government has decided. to accept generally 
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2 
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the recommendations of the Lee Commission in regard 
to the rates at which the recruitment of Indians for the 
Indian Civil’ Service (as well as for certain other 
All-India Services) should be carried out. This, then, is 
the position at present. 


» Vide the statement made by Sir William Vincent showing the 
ie ial of Indians in certain public services.—/ndia’s Parliament, 
- Vol. ii. 

yd Sire ee pern. 35 of the Report of the Lee Commission. 


4 Vike The Kialeomen (Dak edition) December 7, 1924. 
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It is worthy of note in this connection that, while the 
ultimate executive authority with ‘regard to all questions ~ 
w iafiag to tie civil services. in India has“hitherto been, 1 
and still is, as we have stated before, the Secretary of 
State in Council, ‘ the appointment and removal of all officers 
of the public serv rice of the Ualua” (oF Sou South Africa) are 
vested in the Governor-General in Council thereof, ! The 
power of appointment may be delegated, however, by the 
Governor-Géneral in Council, or by a law of the Union, to 
some other authority. The position with regard to the 
appointment and removal of civil servants is practically the 
same also in the Commonwealth of Australia. * 


It may, however, be stated here that on the advice of j 
the Lee Commission, His Majesty’s Government has decided 4 
7 
uf 





to transfer 9— 

) to the Government of India the power of making 

appointments to certain ‘Central *# Services’; and 
to local Governments that of making appointments 
to services 5 ‘ operating only in Transferred departments.’ * 
The civil services in India are generally divided into , 
three branches—All-India, Provincial and Sub- 
ordinate. Appointments to tH Provincial and | 
4 





Provincial 
and 


Subordinate Subordinate Services are made either hy 
Services. competitive examination, or by direct nomina-" — 


tion, or by promotion. 







2 Section 15 of the South Africa Act, 1909. 
® Section 67 of the Commonwealth of Australia Constitution Act, 


1900. 

\ See The Statesman (Dak edition), December 7, 1924. 
* These are directly under the Government of India. See paras. 

12 and 19 of the Keport of the Lee Commission. ; 
e.g. the Indian Educational Service, the Indian Agricultural _ 

Service, the Indian Veterinary Service.—See para. 14 of the Lee — 

Commission's Report. 
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CHAPTER XXIII 
FINANCE 


The revenues of India and their application—Accounts of the 
Secretary of State with the Bank of England—Financial arrangements 
between the Government of India and the provincial Governments : 
Introduction of financial decentralization—Evolution of the system of 
‘divided heads ’—The Joint Report on the post-Reforms financial 
- arrangements—Appointment of a Committee on financial relations— 

The existing financial arrangements: Allocation of revenue—Alloca- 

tion of share in the Income-T'ax—Provincial contributions to the 

Government of India—-Excess contributions in case of emergency— 

Payment of Government revenues into the public account—Advances 

by the Government of India—Capital expenditure on irrigation works. 
‘esi —Famine Insurance Fund—Provincial borrowing--Provincial Taxa- 
}> tion—Conclusion. 


The revenues of India are received for and in the name 
of the Crown, and must, subject to the provisions 
oe of the Government of India Act, be applied for 
India and the purposes of the government of India alone. ! 
ie, eiceibons They ‘include? all the territorial and other 
{ revenues of or arising in British India,’ and, in 
particular, tributes and other payments from Indian 
e States, fines and penalties imposed by any court of law in 
E ' British India, and all property, movable or immovable, in 
|. British India ‘ escheating for want of an heir or successor, 
f or devolving as bona vacantia* for want of a rightful 
f ‘owner.’ 
There are to be charged? on these revenues alone— 
' (1) all the debts and other liabilities of the East India 
Company ; , 
(2) ‘all expenses; debts and _ liabilities lawfully 


1 Section 20 of the Government of India Act. * Ibid. 

® Bona Vacantia means ‘ those things in which nobody claims a 
property, and which belong to the Crown by virtue of its prerogative ’. 
—Wharton’s Law-Lexicon, 

* Section 20 of the Government of India Act, 
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ok 
contracted and incurred on account of the Government of —_ 


India;’ and 
(3) all payments under the Government of India Act, 
except so far as is otherwise provided by it. 

But, ‘ except for preventing or repelling actual invasion 
of His Majesty's Indian possessions, or under other sudden 
and urgent necessity,’ the revenues of India cannot, with- 
out the consent of Parliament, be used! for defraying the 
expenses of any military operations carried on beyond the 
external frontiers of those possessions by His Majesty’s 
forces maintained out of thase revenues. This safeguard 
was originally provided in the Government of India Act, 
1858, that it might serve, it was said, ‘as a pecuniary check 
on the prerogative of the Crown in regard to the army of 
India.’ * If there were no such provision in the Act, it was 
feared * that the Crown might employ the Indian troops 
‘in wars wholly and entirely unsanctioned by Parliament,’ 
and that ‘the whole force of India might be carried to any 
portion of the world.’ The real intention of the framers of 
the Act in making the provision appears, however, to have 
been not so much to limit the prerogative of the Crown (to 
make war or peace) as to protect the revenues of India.* 
But the phrase‘ or under other sudden and urgent necessity’ 
above is very significant. Under it the revenues of India 
may, without the consent of Parliament, be applied to de- 
fraying the expenses of any military operations carried on by 
the Indian forces beyond the frontiers of India and in any 
part of the world. So long as that phrase is there, the? 
safeguard provided against the improper expenditure of the 
Indian revenues appears to be inadequate. 

The portion of the revenues of India ‘which is remitted 


1 Section 22 of the Government of India Act. 
® See the Earl of Derby's speech on the Government of India Bill, 
7S Mukherji’s 5 Constitutional Documents, vol. i, pp. 172-73. 
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to the United Kingdom and ‘all money arising or accruing 

Accouate in the United Kingdom from any property or 

of the rights ’ vested in the Crown for the purposes of 

rae ig the government of India, or from the sale or 
the Bank of disposal thereof, are to be paid to the Secretary of 

i eras State in Council, to be appliea for the purposes 

- of the Government of India Act.’ All such revenue and 

~ money have, except as is otherwise provided in the Act, to 

* be deposited in the Bank of England to the credit of an 

account entitled ‘The Account of the Secretary of State in 

' \Council of India.’ The Secretary of State in Council is 

' jempowered by the Act to authorize? ‘all or any of the 

_ “cashiers of the Bank of England— ‘ 

: G1) to sell and transfer all or any part of any stock 
standing in the books of the Bank to the account of 
the Secretary of State in Council ; 

(2) to purchase and accept stock for any such account ; 
and 
_Q) to receive dividends on any stock standing to any 
such account’ ; . 
and to direct ‘ the application of the money to be received 
in respect of any such sale or dividend.’ Fo” ait 
Betote she Nicerayalty of Lord Mayo the provincial 

a Governments in India had little liberty in respect 

- Financial : 3 X 

)  arrange- of their expenditure of the public revenue.. 

Ps, ‘Towards the end of every year,’ writes? 

> Government Sit William Hunter, ‘each Local Government 

» of India and presented to~ the Governor-General in Coun- 

>» ial Govern. Cil its estimates of expenditure during the 

ments: - coming twelve months. ‘The Governor-General 
of financiai in Council, after comparing these aggregate 

_  ecentrati- estimates with the expected revenue from all 

j India, granted to each Local Government such 





= Section 23 (1) of the Government of India Act, 
* Section 24, ibid. * The Earl of Mayo, p. 150. 
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pp sums as could be spared for its local services.’ The 
provincial Governments, says another distinguished autho- 
rity, ‘could order, 1 without the approval of the Supreme 
Government, and without its knowledge, the adoption of 
measures vitally affecting the interests of millions of 
people; they could make changes in the system of adminis- 
tration that might involve serious consequences to the 
State ; they could, for instance ..., alter the basis on 
which the asséssment cf the land revenue had been made, 
but they could carry out no improvements, great or small, 
for which the actual expenditure of money was required. 
If it became necessary to spend £20 on a road between 
two local markets, to rebuild a stable that had tumbled 
down, or to entertain a menial servant on wages of 10s. 
a month, the matter had to be formally reported for the 
orders of the Government of India.’ This system was 
. devised undoubtedly to ensure economy in public expen- 
Rg diture, but in practice it acted in a way most unfavourable 
; to economy. As Sir William Hunter has remarked, * ‘The © 
Local Governments were under no compulsion to adjust 
| their’ expenditure to any limited scale of income, and 
several of them fell into the habit of framing their demands 
upon the Imperial Treasury, with an eye rather to whuate 
. they would like to spend than what was absolutely required. 
‘“‘ Practically,’’ writes one who had the official control of the’ 
system; ‘‘ the more a Government asked, the more it got; 
the relative requirements of the Local Governments being 
measured ‘by their relative demands. Accordingly they 
asked freely and increasingly. Again, knowing that any 
money saved at the end of the year was lost to the provin- 
cial administration, a Local Government was little anxious 
to save.’’’ In such circumstances, ‘the distribution of the 


=F 


* See /ndia, /ts inistration and Progress, by Sir 3 ohn Strachey, 
(third edition), ob hi 13. ; 

® The Earl ayo, pp. ip-5i., al | 
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4 
public income,’ as Sir Richard Strachey ' wrote at the time, . = 
‘ degenerated into something like a scramble, in which the 
most violent had the advantage, with very little attention to 
reason; as local economy brought no local advantage, the 
stimulus to avoid waste was reduced to a minimum, and as 
no local growth of the income led to local means of 
improvement, the interest in developing the public revenues 
was also brought down to the lowest level.’ Other unhappy 
consequences of this system were frequent conflicts of 
opinion between the Government'of India and the provin- 
cial Governments, and ‘ interference by the former not 
only in financial but in administrative details with which the 
local authorities were alone competent to deal.’ # 

L A scheme to remedy this state of affairs and also to secure 
a more economical and efficient financial administration was | 
devised by Sir Richard Strachey in 1867, The underlying‘ 
principle of the scheme was that ‘ each Provincial Govern- 

.» ment must be made responsible for the management of its 
own local finances.’* The scheme was adopted by Lord 

4, | Mayo’s Government, which issued on December 14, 1870, a 

Resolution embodying it. Under this Resolution, which 

was in due course approved by the Secretary of State in 

Council, ‘ tain heads of expenditure were handed oyer to 

the more anfetsaed® GinGol es Loosl Covecseall, oyedie 

with the means of providing for them, consisting partly of 
the receipts under the same heads, and partly of #. fixed 
consolidated _allotment from “the Imperial revenue. The 

Governments were to use as they pleased any surplus, 

but to make good (by the exercise of economy and, if 

necessary, by raising local taxes) any deficit, resulting from 


~ 


* See p. 113 of Sir John Strachey'’s /ndia, lis Administration 
and Progress. 
* /bid. > Ibid. 
k * ie. Each local Government was empowered, subject to certain 
p wicton. to allocate the resources placed at its disposal as 
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ic 
their administration." This is popularly known as Lord | 4 
PAvsayo's Decentralization Scheme of 1870. 
The system of financial decentralization thus initiated by 
the Government of Lord Mayo was extended in 1877 during 
the Viceroyalty of Lord Lytton, and was further developed 
during the administration of later Viceroys by quinquennial, 
and other kinds of, settlements. The objects which the © 
authors of these settlements aimed at ‘were ® to give the 
Loca] Governments a strong inducement to develop their 
revenues and practise economy in their expenditure, to 
obviate the need for interference on the part of the Supreme =~ 
Government in the details of Provincial administration, and 3 
at the same time to maintain the unity of the finances in 
such a manner that all parts of the administration should 
receive a due share of growing revenues required to meet 
gZrowing needs, and should bear in due proportion the 
urden of financial difficulties which must be encountered 
om time to time.’ The system which was finally evolved 
and which was in force before the: Reforms on as the | 


ae system of ‘dividedheads,’ Under it'the proceeds 
the system “OF certain heads of revepue were. taken by the 
ot ‘divided central Government ;Mfhose of certain others 
heads.’ ee: . 

were made over to the provincial Governments to 
enable them to meet their expenditure on the ordinary 
provincial services Mnd those of the remaining heads were | 7 
divided between the central and the provincial Governments. 
Similarly, the heads of expenditure were classified as wholly 
céntral, wholly provincial, and partly central and partly 
provincial.* The receipts and expenditure in England were 
classed as central.4 The central Government received § 
the whole of the revenue under the heads Opium, Salt, 


& 


* See para. 2 of the Resolution by the Government of India on the 
extension of Provincial Finznce, dated September 30, 1881.—Vide 
E P, Mukherji’s Constitutional Documents, vol. i, p. 631. 
_ * Imperial Gazetteer, vol. iv, p. 190. * 
® See p. 147 of The Fifth Decennial Report. * /bid. ® Ibid. * 





Customs, Tributes from Indian States, Post Office, — 
, Telegraph, Railways (with the exception of one small line), | 
Mint, and Military Receipts, and were ‘ responsible for the © 
expenditure under the corresponding heads, as well as for — 
Home charges and the bulk of the expenditure under the 
head Interest on Debt.’ The two most important heads of — 
@® revenue which were divided, were Land revenue and Income- 
tax.1 Excise was a divided head in some provinces and a 
provincial head in others. ? ’ 
But, though the provincial Governments had to a large 
-extent a free hand in administering their share of the 
revenue, they had ‘no inherent legal right’ to it.. Their 
financial administration was subject to the general super- 
vision of the Government of India, and they were bound by 
a number otf restrictions on expenditure.’ ‘ For any large 
and costly innovations’ they had to depend ‘on doles out 
the Indian surplus.’* They had no borrowing powers, 1 
could they impose any tax without the sanction of t 
Government of India. In respect of financial matters, a8 
in respect of all others, the provincial Governments had 
only delegated authority. 
Such was the character of the financial arrangements 
’ between the central and the provincial Govern- 
The Joint : ; f 
Report on | ments just before the introduction of the Reforms. 


eet The authors of the Joint Report were of opinion * 
lorms 

financial: that, though these arrangements were undowub- 

pois. tedly an advance upon the earlier centralized 


system, they constituted no more than a half-way 


Ee stages They held, further, that, if the popular pringip’e 
was to have fair play at all in the provincial Governments, 
it was imperative that some’ means should be found. of 


‘ee 


* Joint Report, para. 203. * Toid. 
® The Fitth Decennial Report, p. 147. 
nt Report, para. 201. 
© S Joint Report, para. 109. 
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. - securing to the provinces e se reven 
~ resotirces. Accordingly, they recommended the abolition 
- of'the system of divided heads, the entire separation of the 
resources of the central and the provincial Governments, and 
also ‘a complete separation of the central and provincial 
budgets’. To these ends they outlined a scheme! in 
their Report. As it was found that, as a result of this 
re-arrangement, there would be a large deficit in the 
Government of India’s budget, they proposed a plan for 
meeting the deficit by means of contributions from the 
provinces. Their suggestion was that each province 


should contribute to the Government of India 87 per cent. 


of the difference between its gross revenue under the 
allocation of resources proposed in their Report and its 
gross expenditure.* As this would impose a very much 
heavier burden upon some provinces than upon others, they 
also advised* that it should be one of the duties of the 
periodic commission which they proposed should be 
appointed to examine the development of constitutional 
changes after ten years’ experience of their working, to 
reinvestigate the question of the provincial contributions 
to the Government of India. But the Government of India 
pressed, in its first Despatch* on@indian Constitutional 
Reforms, for an earlier treatment of the matter, and urged 
that a Committee on Financial Relations should 
be appointed to advise fully upon the subject, so 


‘a 


mittee on that each province might know exactly how it 
hee. stood when the new regime started. The Joint 
i Select Committee accepted and endorsed this. 


recommendation of the Government of India’ A 


"> 1 See Joint Report, paras..200-11, 
i Sled oe, wer.to levy contributions from the provinces baa been 
tS ran 45A (2) of the Act. 


Joint Report, . 206 and 207. 
; ‘3 Vide para. 61 of the tch of March 5, 1919. ge. 
s3 Joint Select Committee teport, Clause 41. * - 
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‘Committee consisting gf three members, was accorditigly 
vappointed by the Secretary of State with the following ® 
terms of reference * :— 
‘To advise on— 
(1) the contributions to be paid by the various provinces 
to the central government for the financial year 1921-22 ; 
ie (2) the modifications to be made in the provincial 
contributions thereafter with a view to their equitable 
distribution until there ceases to be an <cll-India deficit ; 
(3) the future financing of the provincial loan accounts ; 
and " 
(4) whether the Government of Bombay should retain 
any share of the revenue derived from income-tax.’ 
The Committee was presided over by Lord Meston and 
a | is, therefore, popularly known as the Meston Committee. 
It recommended a scheme of contribution which was 
different in certain material respects from the scheme proposty 
ed by the authors of the Joint Report. Further, it differed 
from the latter also on the question of the heads of revenue 
“to be allocated to the provinces. The authors * had propos- 
ed that the central Exchequer should receive the whole 
of the Income-tax and the revenue from General Stamps; 
hed and that the provinces should retain ‘the entire receipts 
from Land revenue, Irrigation, Excise and Judicial Stamps, 
while they (i.e. the provinces) should be wholly responsible . 
for the corresponding charges and for allexpenditure in con- 
nection with famine relief. The Meston Committee agreed 
with them that the whole of the Income-tax proceeds om 
f [ee credited to the central Government, but differed 
them in that it advised that General Stamps should be Gate 
a provincial head throughout.* The recommendations of 
“this Committee as modified by the Parliamentary Joint 


1 Vide para. 3 of the Report of the Financial Relations Committee. 


r ait id , para. 5 and the Joint Report, po 203 a 
is Meston Committee’s Report, para. 8 . — 
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* Select Committee, ! constitute the basis of the esata 
financial arrangements between the Government of India 
j “and the provincial Governments. 

j Under the existing financial arrangements? the pro- 
The existing vincial Governments * derive their revenue from 
financial the following sourees,- namely — 
ikea (1) balances (if any) still standing at the 
sone credit of the provinces ; 
of revemne. (2) receipts accruiig in respect of provincial 





subjects ; * 

(3) recoveries of loans and advances given by the 
provincial Governments and of interest paid on such loans; 

(4) payments made to the provincial Governments by 
the Government of India or by one another for services 
rendered or otherwise ; 

(5) the proceeds of any taxes which may be lawfully 
imposed for provincial purposes ; 

F (6) the proceeds of any loans which may be raised for 
provincial purposes ; 

(7) a share (determined in the way described below) ‘ in 
the growth of revenue derived from Income-tax collected 
in the provinces, so far as that growth is attributable to 
an increase in the amount of income assessed’; and 


* See the ‘Second Report from the Joint Select Committee on the 
Government of India Act, 1919 (Draft Rules)’, Part 1. 

? See Devolution Rule 14; Appendix B. 

The revenues of Berar have been allocated to the Government of 
the Central Provinces. This allocation is subject to the following 
Sopsitions, namely :-— 

) the Government of the Central Pravinces is to be sag 













for edu inistration of Berar ; and 
(2) if i opinion of the Governor-General in Council provision 
7 ae not made for the tise necessary for the and 
~ uillity rar, the alk ideation ig to be terminated by order of 


eral in Council, or to be diminished by such 


anpout as t vernor-General in Council may direct.— Devolution 


Rule 14. 
» * Of Guekuanrieto ” 
. *See The bee aby of of fudia Act, published by the GovéFament 
of India, p. 188. 









(8) any other sources which the Government of Indie 
may. declare to be sources of provincial reventie; (fo. 
instance, fees charged in respect of the grant or renewal « 
licenses under the Indian Arms Rules, 1920, have been 
declared to be a source of provincial revenue). 

Though the authors of the Joint Report urged the 

= importance of the entire separation of central 
pra from provincial finance, the separation has 
the Income- not, however, been completely effected. As 
mt the recommendations of the Meston Committee, 
and specially those which related to the allocation of the 
heads of revenue, aroused strong dissatisfaction in some 
provinces, particularly the three presidencies, the Joint 
Select Committee suggested, on grounds of policy, that 

_ there should be granted to all provinces some share in 

A the growth of revenue from taxation on incomes so far as 
that growth would be due to an increase in the never: 
income assessed.‘ Thus Income-tax continues to be a” 
divided head even under the Reforms. The manner in 
which the provincial share of the tax is determined is as 
follows :—If the assessed income of any year ® subsequent 

to the year 1920-21 exceeds in a Governor’s province the 

assessed income for the year 1920-21, the province is 
entitled to receive ‘an amount calculated at the rate of three 
|“ pies in each rupee of the amount of such excess.’3 As 
regards the cost of the Income-tax establishments in the 
provinces, the central Governmen s been bearing it 








»-entirely since April 1, 1922.4 
et; * = - ifs oe 
-¥ Joint Select Committee Second Re parte 
*. © ® The assessed income 6f any 1920-21 
means ‘the amonnt 01 t under the 
Indian Income-tax Act, 1918, ii income = 
tax is collected, whether in 


Devolution Rule 15. 








5» See /bid. Ry wie 3 Be 
ay Larner Legislative Council Proceedings, vol. vii, No, 1,~ 
Pp . 29) “ a be ee. 
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It may also be noted here that ‘it is not permissible * ¥ 
to incur expenditure from central revenues on provincial _ 
subjects or to make assignments from central to provincial 
revenues for expenditure on a provincial subject, except in 
' so far as such expenditure may be necessary in connection 
with matters pertaining to a central subject, in respect of 
which powers have been conferred by or under any law 
upora local Government.’ * | 
The provincial Governments, with the exception of the 
Provincial GOvernment of Bihar and Orissa, are now 
contribu- required to make annually a total contributidn of 
to the 983 lakhs of rupees, or such smaller sum as may ~ 
Government be determined by the Governor-General in 
Council, to the Government of India.* In the 
financial year 1921-22 the contributions paid to the 
Government of India by the local Governments mentioned 
below were as follow * :— 


t Name of Province Contributions ; 
(in lakhs of rupees) 4 
348 


Madras eh a 

Bombay ... see See gree 
Bengal... vee iter Oe 

United Provinces as .. 240 

Punjab ti ‘aie jem, ALO 

Burma see Sin ee a 
Central Provinces and Berar 3), = ee 

Assam on wa ae 








This scale of co: utions he the year 1921-22 w, 
wba the ittee. ‘ 


pet 


2 Note 


October 7, 
o dh for mt ves Es rendered uy a local Government. 

on Rule 18 , Appendix B. - 
=m : Tied, 17; Anpendic B 
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to pay setae. The apparently favoured treatment of 
' gome provinces, Bengal and Bombay for instance, is, as” 
the Meston Committee pointed out,! due to two reasons. ° 
|’ _First. they have been light gainers in the distribution 
| of revenues under the Reforms. Secondly, their indirect 
contributions to the central Government through Customs 
and Income-tax are considerable. The Joint Select Com- 
mittee recommended that in no case the initial contribution 
payable by any province should be increased. 
If, however, for any financial year the Government of 
Indi& determines as the total amount of the (provincial) 
‘contribution a sum smaller than that payable in the pre- 
ceding year, a reduction is to be ‘ made in the contributions 
of those local Governments only whose last previous annual 
contribution exceeds the proportion speci below of the 
smaller sum $0 determined as the total contribution’; and 
any reduction so made is to be proportionate to such 
excess 7; 

















Peis Sa vie ... 17-90ths 
Bombay... was ... 13-90ths 
Bengal... a .. = 19-90ths 
United Provinces aoe ... 18-90ths 
Punjab wats » ene ...  9-90ths 
Burma ___... ... 64-90ths 
Central Provinces awa Tena ... 5-90ths 


Assam °... isc ... 24-90ths 


_ The Select Committee appointed by Parliament to revise 
® the. draft Rules made“under the: Government of India 
- “J Aet, recognized the peculiar financial diffigulties of 
the Presidency of Be under the new of 
provincial finance. It thereforescommended the case of 
Bengal to the ae consideration of the G@femnment of 


Ca 2 See para. 22 of the Meston Committee's Report 
® Devolution Rule 18, See Appendix B. 
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F. India: In view of this special recommendation of the 
, Committee, the Government of Bengal has been exempted | 
from the payment of any contribution for three years with 
effect from the year 1922-23.? 

The Committee also urged that the Government of India 
and the Secretary of State in council should, in regulating 
their financial policy, make it their constant endeavour to 
render the central Government independent of provincial 
assistance at the earliest possible date.* The Government 
of India has announced its intention of shaping its financial 
policy towards the reduction, and ultimate extinction, of the 
provincial contributions ; but at the same time it has declared 
its inability to give any undertaking as to the definite period 
within which the contributions will be abolished or as to the 
pace of their reduction.* The Secretary of State in Council 
has also expr@sed his concurrence with the Government of 
India in this policy. 

It may also be stated here that, in cases of emergency 

any provincial Government may be required ® by 


pon the Government of India, with the sanction of, 
butions in. «and subject to the conditions approved by, the 
case of Secretary of State, to pay to the central Govern- 
emergency. 


ment a contribution for any financial year in 
excess of the amount required by the foregoing provisions 
in the case of that year. 

The contributions payable by the provincial Govern- 
ments are the first charge on their revenues, and must be 
paid ‘in such instalments, in such manner, and on such 
dates, as the Governor-General in Council may prescribe.’ 7 » 


| 


* The Joint Select Committee’s Second Report on Draft Rules, © , 


Part 1. 
2 See (revised) Devolution Rule Appendix B. 
3 The Joint Select Committee (2nd) Repoit on Draft Rules, Part I. 

* Vide the oO of the Governinent of India to the Secretary of: 
State, dated Jhly i3, 1922, on financial contributions, cte. . . Py = 
5 Vide the reply of the Secretary of State to. ibid, E Bean 
_ ® Devolution Rule 19. 7 Ibid., 20. /~ 





The revenues of the Government of a province sia 


Peja of Tequired to be paid into the public account, of 


r 


ie 


“Government which the Governor-General in Council is the 
ito the custodian, and to be credited to the Government 
public of the province. The Governor-General in 
apenas Council is authorized to prescribe by order, with 
the previous sanction of the Secretary of State in Council, 
the procedure to be followed ‘in the payment of moneys 
into, and in the withdrawal, transfer and disbursement of» 
moneys from, the public account, and for the custody of 
moneys standing in the account.’! He may, by such order, 
delegate power in these respects to the Auditor-General, 
the Controller of the Currency and to local Governments. 
The Government of India may at any. time make? toa 
local Government an advance from its revenues 
ce. on such terms as to interest and repayment as it 
ment of may think fit. If a local Government has not yet 
india. paid off its debt to the Government of India, which \ 
it owed to the latter on April 1, 1921, on accourit of advances 
made from its provincial loan account,’ it is required to pay 
interest thereon on such dates as may be fixed by the 
Governor-General in Council, and, in addition, to repay, by 
annual instalments, the principal of the debt by March 31, 
1933, unless the Government of India otherwise directs.* 
The capital sums spent by the Government of India ‘ on 
. the construction in the various provinces of 
crimes ce productive and protective irrigation works and 
of such other works financed from loan funds as 
may be handed over to the management of local 


® 2 Devolution Rule 16. ® Jbid., 25. 
® The provincial loan account is the name of the ‘account of loans 
and advances given by each prdvincial Government to local bodies, 
iculturists, landlords, etc. Before the Reforms these loans and 
vanees were financed by the central Government, but now each 
~ provine finance its own loan transactions.—See’ Wattal’s Financial 
‘Administration in British India, p. 324 : see also the Meston Com- > 


mittee’s Report; Chap. V. * Devolution Rule 23. — P 
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Governments’ are to be treated as advances made to the — 
‘local Governments by the Government of India. Such 





- advances will carry interest payable on such dates as 
may be fixed by the Governor-General in Council. 

The payment of interest on loans and advances made to * 
provinces and the repayment by the latter of the principal 
of the debt which they owed to the central Government on 
April 1, 1921, are to have priority over all other charges on 
their revenues, except the (provincial) contributions pay able 
to the Government of India.? 

Shortly before the Reforms, expenditure on famine relief 

was made a divided head, the cost being borne 
eave by the central and the provincial Governments in 
Fund. the proportion of three to one.* The authors 

of the Joint Report stated that, as land revenue 
‘would be made a provincial head when the redistribution of 
/ resources as proposed in their Report would be effected, 
the provinces should take over the very heavy liability for 
famine relief and protective works.* Accordingly, it has 
been laid down in Devolution Rule 29 and Schedule IV to 
the Devolution Rules that the local Governments men- 
tioned below must, save as otherwise provided, ‘ make* 
in every year provision in their budgets for expenditure 
upon relief of, and insurance against, famine of such 
amounts respectively (hereinafter referred to as the 
annual assignments), as are stated against each ’' :— 


Madras eee eee ose 6,61,000 
Bombay .., Se ... 63,60,000 
Bengal _... nh. ...  2,00,000 
United Provinces ..,%  ... 39,60,000 
Punjab... Be ...  3,81,000 


“Burma - ... ga oa 67,000 


A 2 Devolution Rule 24, * Ibid., 26 


8 Joint Report, para. 108. * Ibid., para. 208, 
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my? Bihar and Orissa ... ... 11,62,000 
ie: Central Provinces ... ... 47,26,000 
Assam ... a ie 10,000 


The annual assignment provided for in the budget of a 
province cannot be spent except on the relief of famine or 
the construction of protective irrigation works or other 
works for the prevention of famirie. If, however, any por- 
tion of the assignment is not so spent, it is to be transferred 
to the famine insurance fund of the province. Thus, the 
famine insurance fund will consist of the unspent balances 


‘of the annual assignments for each year transferred to it, 


- Provincial 


‘together with any mterest which may accrue on those 


balances’. The provision of the’ annual assignment may 
be temporarily suspended when ‘the accumulated total of 
the famine insurance fund of the province’ is found to be 
‘not Jess than six times the amount of the annual assign- 
ment’. The fund is to form part of the general balances of 
the Government of India, which ‘must pay at the end of 
each year interest on the average of the balances held in 
the fund on the last day of each quarter’. The local 
Government can at any time spend the balance at its credit 
in the fund for any of the purposés specified above. Such 
balances may also be used in granting loans to cultivators. 
If such loans are given, payments of interest thereon and 
repayments of principal must be credited to the fund as they 
occur. Jf any question arises as to whether or not the 
purpose for which it is proposed to spend any portion cf 
the annual assignment or the famine insurance fund is one 
of the purposes specified above, the decision of the 
Governor thereon will be final. 

As has already “been stated, the provincial Govern- 

ments in India had no power of borrowing 

before the Reforms, because they ‘ possessed no 
separate resources on the security of which 
they could borrow.’ The authors of the Joint Report felt, 


il 


borrowing. 


asl 


a a Ra ie 8 
FINANCE e ~ 
_ however, that, if the provincial Governments were to 
such real measure of independence as would enable t 
pursue their own development policy, they must be 
some powers, however limited, of raising loans.' Section 
30 (la) of the Government of India Act has made provision 
to this effect. - ]t empowers a local Government to raise, on 
behalf and in the name of the Secretary of State in Council, 
money on the security of the revenues allocated to it, ‘and 
provides for the making of Rules relating to the conditions 
under which this power of borrowing may be exercised. 
Under the existing Local Government (Borrowing) 
Rules,? a local Government may raise loans on the 
security _of its revenues for certain purposes.* But it ‘ 
cannot raise any such loan ‘ Without the sanction (in the 
case of a loan to be raised in India) of the Governor- 
General in Council, or (in the case of a loan to.be raise 
outside India) of the Secretary of State in Council.’ Th | 
Governor-General in Council or the Secretary of Stat 
in Council, as the case may be, may, in sanctioning the 
raising of a loan, specify the amount of the issue and 
the conditions under which it can be raised. Every 
application for the sanction of the Secretary of State in 
Council must be forwarded through the Governor-General 
in Council. 
Every loan raised by a local Government is a charge on 
the whole of its revenues, and all payments in connection 
with it have priority over all other charges of the local 
Government except— HM 
(1) its contribution to the Government of India, 
(2) the interest payable by it on advances made to it 4 

by the Government of India, and, ‘ q 
(3) the interest due on all loans previously raised by it. 







4 


St ae Bil 


os eet 23 Lek be ae, 


er aa 


* Joint Report, para. 11]. 
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re the introduction of the Reboeine,| the provincial — - 
Governments could not impose any tax without 
the sanction of the Government of India. The 
authors of the Joint Report proposed that some 
means of enlarging the taxing powers of the local Govern- 
ments must, if possible, be found.! They advised that the 
best means of freeing the provincial Governments in this 
respect would be to schedule certain subjects of taxation as 
reserved for the provinces, and to retain the residuary 
powers in the hands of the Government of India, with whom 
would rest the ultimate responsibility for the security of 
the country. Accordingly, it has been provided by Rules * 
made under the Government of India Act as follows :— 

The Legislative Council] of a province may, without the 
previous sanction of the Governor-General, make and take 
“into consideration any law imposing, for the purposes of , 
the local Government, any tax included in Schedule I ‘\ 
below. It may also, without the previous sanction of the 
Governor-General, make and take into consideration any 
law imposing, or authorizing any local authority to impose, 
for the purposes of such local authority, any tax included 
in Schedule II below. It is open to the Government of 
India to make, at any time, any addition to the taxes 

|.enumerated in Schedules I and II referred to above. 


i 
E 







ScHEDULE I 

1. A tax on land put to uses other than agricultural. 

2. A tax on succession or on acquisition by wetted, 
ina jointfamily. | 

3. A tax on any form of betting or gambling permitted 
by law. ee 

4. A tax on advertisements. ae 

§. <A tax on amusements. 


; 
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“1 Joint f, para. 110. ® /bid., para. 210. 
* See ak E for the Scheduled Taxes Rules. See also Section, 
- 80a @)0 of t a 
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jf. 6. A tax on any specified luxury. 
7. A registration fee. 

‘ 8, A stamp duty other than duties of which the amot 


is fixed by Indian legislation. 
SCHEDULE II 
(In this Schedule the word ‘tax’ includes a cess, rate, 
duty or fee.) 
~ A toll.) 

A tax on land or land values. 

A tax on buildings. 

A tax on vehicles or boats. 

A tax on animals. 

A tax on menials and domestic servants. 

An octroi. 

A terminal tax on goods imported into a local area in 
Prvs an octroi was levied on or before July 6, 1917. 
9. A tax on trades, professions and callings. os 

10. A tax on private markets. 

ll. A tax imposed in return for services rendered, such 
as— 

(a) a water rate ; 

(4) a lighting rate ; 

(c) a scavenging, sanitary or sewage rate ; 

(d) a drainage tax ; 

(e) fees for the use of markets and other public 

i conveniences. 

, It may be noted in this connection that action has already 
been taken by several provincial Governments under the 
powers conferred on them by the Scheduled Taxes Rules.* 

In conclusion, we may state here that the desired 

separation between the finances of the central 

Contactos. Government and those of the provincial Govern- 

| ments should, as soon as possible, be completely effected 
ne. ; 
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“\-* See E for the Scheduled Taxes Rules. See alas Section :* 
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andl be made real, if necessary, by a redistribution yr the ag 
~ heads of revenue and expenditure between them; and that 


he Deoyincia’ Governments should be vested ® with far ith far more 
extensive powers of taxation and with a more unfettered | 
authority to borrow money on the security of their revenues. 
‘The existing restrictions on their borrowing powers have 
‘been imposed in order, it is said, to prevent harmful com- 
‘petition with the Government of India in 1 the loan market. 
But such restrictions are incompatible with provincial auto- 
inomy. In Canada, the legislature of each province can make 
laws ‘in relation to the borrowing of money on the sole 
credit of the province.’ ! If itis argued, however, that such 
provincial laws may be disallowed by the Governor-General 
of Canada in Council and, therefore, the borrowing powers 
of the provinces in Canada are really limited and subject to 
the control] of the central Government, it may be said in 
reply that, since the Governor-General of India can veto 
any provincial Act, the provincial legislatures here should 
be allowed to make laws empowering the local Governments 
to borrow money on the security of their revenues, and that 
the existing restrictions on their borrowing powers should 
be removed. Inthe United States also, the central Gcvern- 
ment cannot exercise any control over the borrowing powers 
of the State Governments. There are, however, some 
restrictions on the borrowing powers of the State legis- 
latures; but they have been imposed by the State Constitu- 
tions, and not by the central Government.? 


’ See Section 92 of the British North America Act, 1867. 
* Bryce, American Commonwealth, vol. i, p. 530 


eeeee” 


CHAPTER XXIV 


THE JUDICIARY! AND THE ECCLESIASTICAL 
ESTABLISHMENT 

The High Courts in India and the Privy Council—Constitution of 
the Judicial Committee of the Privy Council—Constitution of High 
Courts—Provision for vacancy in the office of Chief Justice or 
other Judges—Salaries, etc., of Judges of High Courts—Jurisdiction 
of High Courts—- Exemption from jurisdiction of High Courts— 
Certain acts to be misdemeanours—Judicial Commissioners— 
Subordinate Judiciary: Inferior Criminal! Courts—Inferior Civil 
Courts—Juries and  Assessors—Advocate-General— Ecclesiastical 
Establishment. -Salaries and allowances of Bishops, etc. 


In a previous chapter we have dealt with the functions of 
the High Courts in India as interpreters of our 

teeny Constitution and shown how they guard against 
India and = Jegisiation inconsistent with it. But they are 
peng not the final interpreters of the Constitution like 
the Supreme Court of the United States in 

America. An appeal from the decision of a High Court on 
a matter which concerns the interpretation of the Constitu- 
tion may be made to the Judicial Committee of the Privy 
Council. The Privy Council is also the Supreme Court of 
Appeal in respect of certain other classes of Indian cases. 
According to Zhe /mperial Gazetteer of India, ‘in civil 
matters an appeal at present lies (a) from a final decree 
,Passed on appeal by a High Court or other court of final 
Mebpetiate jurisdiction ; (46) from a final decree passed by 
a High Court in the exercise of its original jurisdiction ; 


1 For a short history of the Judiciary in India see /mpertal 
\ , vol, iv, pp. 142-46 ; see also Ilbert’s Government of /ndia 
_ (1916), pp. 268-73. 
~ *Vol. iv, p. 152. ~ 
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and (c) from any other decree, if the case is certified = the 
High Court to be fit for appeal to the Privy Council. In 
- the first two cases the vaiue of the subject-matter of the suit 
in the court of the first instance must be Rs. 10,000 or up- 
wards... .. In criminal cases a right of appeal is given— 
“subject to the opinion of the High Court that the case is 
| a fit one for appeal—from any judgment, order, or sentence, 
-of a High Court made in the exercise of original jurisdic- 
tion, or in any criminal ‘case where a point of law has been 
reserved for the opinion of the High Court.’ Apart from 
these conditions, the Crown has the prerogative ‘to give 
special leave to appeal.’! The Judicial Committee of the 
Privy Council now consists * of the Lords of Appeal in 
Constitution Ordinary ; of such members of the Privy Council 
-of the Judi-- as hold, or have held, high judicial office ;% of 
poo ot the two other Privy Councillors if appointed by the 
| Privy Couns Crown; and ‘of one or two former Indian or \ 
p tl colonial judges appointed for the purpose.’ 
Though the number of the members of the Committee is 
thus large, only four of its members need be actually 
present when a case is heard.* Every decision of the 
Committee is submitted in the form of ‘ advice to the Crown’ 
and ‘ must bear the appearance at least, of unanimity.’ 3 
|. It may be mentioned here that suggestions have been 
| made by many Indian statesmen that, since India is 
“marching towards Responsible Government,’ she shouid 
have, before long, a Supreme Court of Appeal of her own.® 
“The establishment of such a Court will not be, it is held, 
incompatible with the continuance of India’s. connection 
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1 Imperial Gazetteer, vol. iv, p. 152. 
2 Lowell, Government of Eng. land, vol. i 
3 In the United Kingdom, or (not seein f ing: sive. ‘in cuciegr 
in the Dominions. ; 
* See Ogg’s, Governments of Europe, p. 175. 


“08 See /bid. 
a ~ ®See Sir Tej Bahadut Sapru’s The Indian Constitut 
: jis ‘Working. (Besan Besant Press, Madras), pp. 128-33. - 








- with Britain.* . Nor will it in any way affect the Crown’s. 
gative to grant leave to appeal to the Privy Council. 
What is really intended is that the right of appeal to the Privy 
Council) will be limited in the event of the establishment of 
a Supreme Court, only to certain special classes of cases. 
There are at present High Courts in Bengal, Madras, 
Bombay, the United Provinces,* Bihar and 
Constitution Qrissa, Burma and the Punjab. They have been 
e _— established by Letters Patent issued by the 
e Crown under the authority of Parliamentary 
enactments. The Crown is also empowered to establish,. 
by Letters Patent, additional High Courts, if necessary 
and confer on them ‘any such jurisdiction, powers an 
authority as are vested in or may be conferred’ on any of 
the existing High Courts.* The Indian Legislature has. 
power, with the previous approval of the Secretary of State 
in Council, to make a law abolishing *: any High Court. 
Each High Court is to consist 5 of a Chief Justice and 
as many other Judges as the Crown may, subject to what 
follows, think fit to appoint. The maximum number of 
Judges of a High Cuurt, intluding the Chief Justice and the 
additional Judges, if any, who may be appointed by the 
Governor-General in Council for a temporary period, not 
exceeding two years, is fixed at twenty. A Judge of a 
High Court must be” (a) a barrister of England or Ireland, 
or a member of the Faculty of Advocates of Scotland, of 
not less than five years’ standing ; or (6) a member of the 
Indian Civil Service of not less than ten years’ standing, 


2 See in this connection Section 73 of the Commonwealth of Australia 
Constitution Act, 1900, and also Section 105 of South Africa Act, 1909. 

* The High Court in the United Provinces is styled the High 
Court of Judicature at Allahabad. 

* Section 113 of the Government of India Act. 

»* Section 65 (3) of the eg of India Act. 
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and having for at least three years served as, or exercised 
the powers of, a District Judge; or (c) a person havi 
held judicial office, not inferior to that of a Subordinate ~ 
Judge or a Judge of a Small Cause Court, for a period of 
not less than five years; or (¢d) a person who has been ay 
pleader of a chartered High Court, or of any Court which 
is a High Court within the meaning of Section 3 (24) of the 
General Clauses Act, 1897, for an aggregate period of not 
less than ten years. At least one-third of the Judges ofa 
High Court, including the Chief Justice,’ but excluding, 
additional Judges, must be ‘ such barristers or advocates as ° 
foresaid,’ and at least_one-third_ must be members of the 
V ndian Civil Service. The Chief Justice of 2 High Court 
has tank and precedence before the other Judges of the 
same Court. All the other Judges have rank and prece- 
dence ‘ according to the seniority of their appointments, 
unless otherwise provided in their patents.’ Every Judg 
ef a High Court holds his office daring the please of they 
Crown.” He may resign his office, in the case of the High 
Court at Calcutta, to the Government of India, and in other 
cases to the local Government. In England the Judges 
of the High Court of Justice and of the Court of Appeal 
hold office during good behaviour. They can, however, 
be removed from office by the Crown on an address 
presented by both Houses of Parliament. ‘This means,’ , 
says Mr. Maitland,*+ ‘that a judge cannot be dismissed 
except either in consequence of a conviction for some 


+ Section 101(4) of the Government of India Act. +4 
Under this Section the Chief Justice of a High Court must be a 
barrister. ‘ The position is,’ to quote Sir Tej Bahadur Sapru, ‘thet © 
an Indian Vakil Judge may officiate as Chiet Justice, but he cannot 
be confirmed. Some of the most eminent Indian Judges like thé late 
Sir Ashutosh Mukherjee, Sir Subramania Aiyar, Sir Narayan Chanda- 
varkar, Sir Pramada Charan Banerje have officiated as Chief Justices, - 
but . . . they could.not be confirmed ’ —7he /ndian Constitution, A 
Note on Its Working, p. 125. 
2 Section 102 of the Government of India Act, > Toid, a 
* The Constitutionat-History of England, p. 3134 : 
f 
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on the power of dismissal of Judges is regarded as essential 
to their independence, and thus it acts as a great consti- 
tutional safeguard against the executive interference with 
the administration of justice. In the Dominion of Canada 
also, the Judges of the Superior Courts hold office during 
good behaviour, but, as in England, can be removed by 
the Governor-General ‘ on address of the Senate and House 
of Commons,’ ! 

If a vacancy occurs in the office of Chief Justice of a 
- High Court, and during the absence of such a 
Provision bese 3 5 5 . ne 
for vacancy Chief Justice, the Governor-General in Council 
inthe office jn the case of the High Court at Calcutta, and 
— the local Government in other cases, must 
any other. appoint one of the other Judges of the same 
ee High Court to act as Chief Justice, until some 
person is appointed by the Crown to the office, and enters 
on the duties of that office, or until the Chief Justice 
feturns from his absence, as the case may be.* And if 
@ vacancy occurs in the office of any other Judge of a High 
Court, and during the absence of any such Judge, or on the 
appointment of any such Judge tg act as Chief Justice, the 
Government of India inthe case of the High Court at 
Calcutta, and the local Government in the case of any other 
High Court, may appoint a duly qualified person to act as a 
Judge of the Court. ? 

The Sectetary of State in Council is empowered * to fix 


+ the salaries, allowances, furloughs, retiring 
CB pensions and, where necessary, expenses for 
“7 


equipment and voyage of the Chief Justices and 
High Cours other Judges of the several High Courts, and 


2 Section 99 of the British North Americs Act, 1867; see also Section 
72 of the Commonwealth of Australia Constitution Act, 1900, and 
. Section 101.of South Africa Act, 1909. 
»  ® Section 105 (Ajiof the Government of Indi 
* Section 105 (2), zb:d. os 104, ibid. 
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_ offence, or on the address of both houses.’ This restriction - 


oe 





also to alter them. But no such attedaiton can affect the 
salary of any Judge who has already been appointed. The) 
remuneration fixed for a Judge cannot be diminished 
during his continuance in office.1 If a Judge of a High 
Court dies during his voyage to India, or within six months 
of his arrival in India, the Secretary of State is required * 
to pay to his legal personal representatives such a sum of 
money out of the revenues of India ‘as will, with the 
amount received by or due to him at the time of his death 
on account of salary, make up the amount of one year’s 
salary.’ And if he dies after the expiration of six months 
from his arrival in India, the Secretary of State must pay, 
out of the same revenues, to his legal personal representa- 
tives a sum equal to six months’ salary, in addition to the 
sum due to him at the time of his death.’ These provisions 
are obviously meant for the benefit of the English lawyers 


_ who are sent out from England as Judges. i 


a (1916), pp. 268-73. ge 


The jurisdiction of every High Court has been defined by 
Letters Patent. The Letters Patent may be 
-e- amended from time to time by the Crown by 
en. further Letters Patent. Each High Court is a 
court of record and has* ‘such jurisdiction, 

original and appellate, including admiralty jurisdiction in 
respect of offences committed-on the high seas, and all 
_ such powers and authority over or in relation to the 
administration of justice, including power to appoint clerks 
and other ministerial officers of the Court, and power to 
make rules for regulating the practice of the Court, as are 
vested in it by Letters Patent.’ The High Courts-cannot 
exercise any original jurisdiction in any matter ‘ concerning 
the revenue, or ‘concerning any act ordered or done in the 


4 Section 104 of the Government of India Act. 
‘2 '7oia. 9 [bid. 
* Section 106.(1) of the Act. See Ilbert’s Gomaaiinent 6.4 arr 
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» collection thereof, according to the usage and practice of 


the country or the law for the time being in force.’ ! \ 
’ Bach High Court has superintendence over all courts for j 
the time being subject to its appellate juris- 
Tih Conte diction, and is empowered to ?— PF 
with respect (1) call for returns ; 
thay Saami (2) direct the transfer of any suit or appeal 
from any such court to any other court — 
of equal or superior jurisdiction ; al 
(3) make and issue general rules and prescribe forms 
for regulating the practice and proceedings of such 
courts ; 7 
(4) prescribe forms in which books, entries and 
accounts are to be kept by the officers of any such 
courts ; and 
(5) settle tables of fees to be allowed to the sheriff, 
attorneys, clerks and officers of the courts. 9 
But these rules, forms and tables must not be inconsistent F 
' with the provisions of any law for the time being in force, 
and must require the previous approval, in the case of the 
High Court at Calcutta, of the Governor-General in 
Council, and, in other cases, of the local Government. 4 
Rules may be made by each High Court providing for ( 
the exercise, by one or more Judges, or by. Division Courts 
constituted by two or more Judges, of the Cpurt, of its 
original and appellate jurisdiction. The Chief Justice of 
the Court has to determine what Judge in each case is to sit 
alone, and what Judges of the Court, whether with or 
without the Chief Justice, are to constitute the several 
Division Courts.® 
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? Section 106 (2) of the Act. See fbert’s Government of India 
(1916), p. 273. i : 
. * 2 Section 107 of the Government of India Act. 
See in this connection Jmperial Gazetteer, vol. iv, p.149. 
.  § Proviso to 107 of the Act. ey 
_\ * Section 108 of the Act. * Toid. 
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The Governor-General in Council may,! by cote 
transfer any territory from the jurisdiction of one om 
that of any other High Court, and empower any High 
Court to exercise jurisdiction in any-part of British India 
not included within the limits for which it was established, 
and also to exercise jurisdiction over any British subject 
for the time being within any part of India outside British 
India. Such an order may, however, be disallowed by the 
Crown. : 

As has been stated before, the highest officials? an 

Ministers in India are exempted from the original 
assy sae jurisdiction of any High Court in respect of 
diction of = anything counselled, ordered or done by any of 
High Courts. them in his public capacity; from liability to 
arrest or imprisonment inany suit or proceeding in any High 
Court acting in the exercise of its original jurisdiction ; 

‘and from the original criminal jurisdiction of any High 
Court in respect of any offence other than treason 
or felony.4 The exemption from liability to arrest and 
imprisonment extends also to the Chief Justices and other 
Judges of the several High Courts. The written order of 
the Governor-General in Council for any act is, in any 
proceeding, civil or criminal, in any High Court acting in 
the exercise of its original jurisdiction, a full justification 4 
of the acg, except so.far as the order extends to any 
European British subject. But the Governor-General, or 


7 





2 Section 109 of the Act. 
®i.e., the Governor-General, Governors, Lieutenant-Goveérnors, 
Chief Commissioners and Executive Councillors. it is not clear frora 
the Government of India Act whether or not these officials can be sued 
y in the Courts of India for private debts. In the abseace of anything, 
to the contrary we may presume that they can be sued for private’ 
debts. The Governor-General of a self-governing Dominion can be 
sued in the Courts of the Dominion for such debts as if he were not 
Governor-General. (See Prof, Keith’s Responsible Government in the. . 
Dominio. p- 33.) 
us * See Set 110 ‘of the Government of India Att. 4 
i * Section 111, 2bid. 
ait , = 
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= 
t#any member of his Executive Council, or any person 
acting under their orders, is not exempted from any pro- 
ceedings in respect of any such act before any 
Certain Acts competent court in England. Again, if any 
to be mis- < ‘ 5 
demeanours, Person holding office under the Crown in India 
does any of the following things he will be 
guilty! of a misdemeanour :— 
(1) oppression of any British subject within his 
jurisdiction or in the exercise of his authority ; 
nN (2) wilful disobedience or neglect of the orders or 
instructions of the Secretary of State ; 
(3) wilful breach of the trust and duty of his office ; 
(4) trading for his own benefit or of any other person, 
otherwise than as a shareholder in any joint-stock company 
or trading corporation ; and 
(5) receiving of presents except in accordance with 
such rules as may be made by the Secretary of State as to 
the receipt of presents. * 


. C7 . * 
But if any member of the central Executive Council or 


any member of any local Government was concerned in 

any trade at the time of his appointment, he may, during 

the term of his office, with the sanction of the Governor- 

General, or, inthe case of Ministers, of the Governor of ther 
province, and in any case subject to such general conditions 

as the Governor-General in Council may prescribe, retain his 

concern or interest inthe trade, but cannot, during that 

term, take part in its direction or management. * 

If any European British subject, without the sanction of 
the Secretary of State in Council or of the Governor- 
General in Council, or of a local Government, is concerned 
in any loan to a Prince or Chief in India, he will be guilty 
of a misdemeanour.*. The-carrying on by any person of 
any illicit correspondence, dangerous to the peace or safety 


* Section 124 of the Government of India Act. 
* Ibid. * See Sectior 125 of the Aet 
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of any part of British India, with any Prince or with anyy 
other person having authority in India, is also a misdemea- 
nour.4’ Any person suspected of carrying on any such corre- 
spondence may be secured and detained in custody under 
a warrant issued by the Governor-General or a Governor. 
Any of the aforesaid offences may, without prejudice to 
any other jurisdiction, be tried and ‘ determined’ before His 
Majesty’s High Court of Justice in England. Every 
prosecution before a High Court in British India in respect 
of any of those offences must be commenced within six 
months of its commission. 
Judicial Commissioners are appointed by the Government 
of India for those parts of British India which 
Judicial are outside the jurisdiction of the chartered High 
sloners. Courts or Chief Courts.2 They exercise in 
respect of all courts subject to their appellate 


s 


as the High Courts do with respect to the courts subordi- 
nate to them.* They derive their authority from various. 
Indian enactments. There are Judicial Commissioners* in 
the Central Provinces, North-West Frontier Province, 
Coorg, Sind, and Chota-Nagpur. The province of Assam 
is under the jurisdiction of the Calcutta High Court. 
Every province 5 is divided into a number of sessions 
divisions, each comprising one or more dis- 
o_o tricts.© For every sessional division the local 
Inferior Government is required to establish a court of 
— sessions, and to appoint a Sessions Judge and 
also, if necessary, Additional and Assistant 
Sessions Judges. A court of.sessions is competent to try 


1 See Section 126 of the Government of India Act. 
® See Jmperial Gazetteer, vol. iv, p. 147 ; see also ilbert’s Govern- 


-\ment of India (1916), p. 163. At present only Oudh has a Chief 
Court. 3 Ibid 


* The Fit Decennial Aeport, p. 75. 5 Outside a Presidency town. 
® See Jmperial Gazetteer, vol. iv, pp. 147-48. 
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}> all persons who have been duly committed to it and to inflict 
any punishment that may be allowed by law. But every 
sentence of death passed by it must be confirmed by ‘ the 
highest court of criminal appeal in the province.’ Below 
the.court of sessions there are the courts of magistrates, 
which are divided again into three classes,' first, second, 
and third. 

The constitution, jurisdiction and procedure of the inferior 

civil courts in each province are as provided by 

Civit Courts. SPecial Acts or Regulations.? The subordinate 
civil courts as constituted in the different provin- 

ces are essentially identical, though they differ in respect of 
certain details.* The usual arrangement is that for each 
district or group of districts there is a District Judge who 
also generally exercises criminal jurisdiction as a Sessions 
Judge.* Next to the District Judge there are Subordinate 

¥ Judges; and below them come Munsifs, who preside over , 


the lowest courts. ; 
Criminal cases are tried in the High Courts with the aid © 
of jurors. Trials before courts of sessions are 
oe conducted with the help either of jurors or of 


assessors, as the local Government concerned 


may direct 5__T Lhe assessors ‘assist, but do not bind, the ' 

Judge by their opinions,’ In the case of a trial] by a jury. 
Selene eeourt oF seasons, the Sessions Judge is required by 

law, if he considers that the jury has returned a ‘ manifestly 


wrong verdict,’ to submit the case to the High Court, which 
can set aside or modify the finding of the jury.® 


2«From a conviction by a second or third-class magistrate an 
appeal lies to the District Magistrate or to any specially empowered 
. first class magistrate ; and, subject to certain limitations, original con- 
victions by magistrates of the first class are appealable to the Sessions 
Judge, whose own original convictions are in turn appealuble to the 
hest court in the Province.’—/mperial Gazetteer, vol. iv, p. 149. 
pe Imperial Gazetteer, vol. iv, p. 149. 
‘ > Ibid. * See Libert, Government of India (1916), es ee 
Si * Imperial Gazetteer, vol. iv, pp. 148 and 149. 
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An Advocate-General for each of the Presidencies of | 
Bengal, Madras and Bombay is appointed by the 
fivecate- ~Crown.! He is empowered to take on behalf of 
the Crown such proceedings as are taken by the 
Attorney-General in England.2 The Advocate-General of 
Bengal is also the principal Law Officer of the Government 
of India. lf a vacancy occurs in the office of Advocate- 
General, or during the absence of an Advocate-General, 
the Governor-General in Council in the case of Bengal, 
and the local Government in other cases, may appoint 
a person to act as Advocate-General until some person is 
appointed by the Crown to the office, or until the Advocate- 
General has returned from his absence, as the case may be.* 
The ecclesiastical establishment is maint-ined primarily 
for the purpose of providing ‘the ministration of 
Ee oa religion for British-born European servants of 
blishment. the Crown, and specially for soldiers and their \ 
families.’* The total estimated charges of this 
establishment for the year 1922-23 were about thirty-three 
lakhs of rupees.5 The Bishops of Calcutta, Madras and 
Bombay are appointed by the Crown by Letters Patent.® 
They are paid out? of the revenues of India such 
Seiten aul salaries and allowances as may be fixed. by the 
allowances Secretary of State in Council. Besides, they are 
een paid, out of the same revenues, such ‘ expenses 
of visitations’ as may be allowed by the Secre- 
tary of State in Council. 
If the Bishop of Calcutta dies during his voyage to India, 
or if the Bishop of Calcutta, Madras or Bombay dies within 


1 Section 114 of the Government of India Act. 

® /bid. 

§ Jbid. 

* Vide Repurt of the Indian Retrenchment Committee, 1922-23, 
p. 269. 

5 Jbid., p. 268. 

© Section 118 of the Government of India Act. . 

7 Ibid. 
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fh six months of his arriva! in India, the Secretary of State is 
required to pay to his legal personal representatives such a 
sum of money out of the Indian revennes ‘as will, with 
the amount received by him or due to him at the time of his 
death on account of salary, make up the amount of one 
year's salary.’! And if he dies after the expiration of six 
months from his arrival in India, the Secretary of State must 
pay to his legal personal representatives a sum equal to six 
months’ salary out of the same revenues, in addition to the 
amount due to him at the time of his death.2. The Govern+ 
ment of India Act has also provided for the payment of 
pensions to the retired Bishops.* ‘The expenditure * on the 
three Bishops and their establishments excluding the Chap- 
lains and Archdeacons under them, was about Rs. 1,50,000 
in 1922-23, 

There were in 1922-23 as many as 161 Chaplains of the 
Church of England, maintained by the Government of 
India.S Besides, the Government maintained eighteen” 
Chaplains of the Church of Scotland. ‘ 

The Bishop of Calcutta is the Metropolitan Bishop in India 
and exercises such ecclesiastical jurisdiction and functions as 
the Crown may direct by Letters Patent.® He is subject to 
the ‘general superintendence and revision’ of the Arch- 
bishop of Canterbury. The Bishops of Madras and Bombay 
are ‘ subject’ to the Bishop of Calcutta and must, either 
at the time of their appointment or at the time of their 
consecration as Bishops, take an oath of obedience to him, 
in such manner as the Crown may direct by Letters 
Patent.7 





1 Section 119 of the Government of India Act. 
2 Jbid. 
3 Section 120 of the Act. 
* Report of the Indian Retrenchment Committee, p. 272. 
* See ibid., p. 271 and also p. 268. 
2 gg 115 of the Government of India Act. 
id. 
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‘Wilder ne Governor-General in - Council Be “with the + 
sangtion of the Secretary of State in Council, grant ‘to any 
sect, persuasion or community of Christians, n@t being of 
the Church of England or Church of Scotland, such sums of 
money as may be expedient for the purpose of instruction 

. or for the maintenance of places of worship’. 





ie 1 Section 123 of the Act. 
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CHAPTER XXV! 


HE REFORMS SCHEME IN OPERATION 


Lord Chelmsford on the Reforms—Working of the Reforms: in the \, 
sphere of the central Government—In the sphere of the provincial 
Government—How ‘ dyarchy’ has been worked: it has not had @ © 
fair trial—The principle of joint deliberation, not always observed— 
One of the inherent defects in dyarchy—Relations between Ministers 
and the public services—The English system—Relations between, — 
Governors and Ministers— Official d/oc incompatible with ministerial 
responsibility—Collective responsibility of Ministers, not much 
encouraged—Relations between Ministers and the Finance Depart- 
ment, not very happy—System of separate purse, how far desirable— 
Parliament and the administration of Transferred subjects—Statutory 
Commission—Can a Commission be appointed before 1929 ?—Sir Tej 
Bahadur Sapru and Mr. C. Y. Chintamani on the point—Conclusion. 


We have in the preceding chapters attempted to describe P| 
the constitutional system established under the Government A 
of India Act. We have also, in the course of our descrip- 
tion,’ pointed out some of its defects and anomalies, 
specially as experienced in the actual working of the system. . 
We now propose to close this volume with a general survey 
of its operation during the last four years. 
‘For the first time the principle of autocracy which had » 
not been wholly discarded in all earlier reforms 
te was definitely abandoned ; the conception of the 
on the British Government as a benevolent despotism 
: was finally renounced; and in its place was 
= ee that of a guiding authority whose rdle it would 2) 
assist the steps of India along the road that inthe - 
+ 


- . * 4 
bm: 1 This chapter was written in January, 1925. This will explain its 
| manner of treatment. = \ . 
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fulness of time would lead. to complete self#government 
within the Empire.’ These were the words in which Lord 
Chelmsford stated in 1921, in the course of his: inaugural 
address to the first reformed Legislature of “India, the 
underlying principles of the Reforms. How one wou'd 


“wish that these principles so beautifully expressed by the 





ex-Viceroy, had been uniformly followed in practice in the 

succeeding years! Although it is really difficult to deny 

that there have been provocations, sometimes of the gravest 

character, given by the people and their representatives, 

yet one could have certainly expected a little more for- 

bearance in those on whom devolved the task of giving 

effect to those underlying principles as explained by Lord 

Chelmsford. But, at the same time, we must say that we 

cannot agree with his Lordship that the Constitution, at 

the inauguration of which he made the statement quoted 
above, and in the framing of which he played so prominent ™ 
a part, has definitely abandoned the principle of autocracy. 


‘|The powers of ‘ certification ,’ of ‘ restoration, of ‘ authori- 





zation,’ as well as the power of making ‘ Ordinances,’ 
vested in the different ruling authorities by the Govern- 
ment of India Act, are undeniable proofs of the existence of 
the elements of autocracy in the Constitution. Nor, again, 





can it be Sal at the mechanism of the central 
Working of =, ‘ 
the Reforms; GOVernment has been constructed according to 
in the the principles of democracy. Face to face with 
sphere of rR rT : 
the central @ Legislature consisting of two Houses, each 
aig having an elected ‘majority, has been set up 
ment. ; 


‘ * an_irremovable_and_ irresponsible Executive 
Government invested, subject, of course, to the ultimate 
€@ontrol and direction of the Home Government, with a 
decisive power in respect of every question of thaien 


_ministration. The result has been, as should have been 


anticipated by the authors of the Constitution in such sy 
circumstances, dissensions between the Executive and the. 
+ ‘ E 
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_ Legislatu » The history of the working, of the central 
"Government during the last three years is full of bickerings 
between them. The Executive, having power, has come | 
out apparently triumphant from these quarrels; the Legis-. | 
lature, lacking it, has used, on most occasions, whatever 
influence it has had, to oppose and to obstruct the Exes 
cutive. No Government can act in such circumstances 
with confidence, vigour and courage; and no Legislature 
can help becoming irresponsible, before long, in such 
circumstances. Such a state of things is bound to continue 
unless the machinery of the central Government is radically 
altered. The remedy for these evils is the introductio 
of the principle of ‘ministerial responsibility on th 4 
English pattern’ into the central Government. 


The ‘ dualized form of Government’ which, as we have 


7 seen before, has been established in the major 





In the ‘ ar 
‘sphereofthe Provinces of India is popularly known as 


provincial § * dyarchy.’ According to Mr. Curtis,' the word 
Govern- rl P : 

ment. ‘dyarchy’ was first applied to this form of 

Government by the late Sir William Meyer, @ 

when the latter was the Finance Member of the Goevcinioent <a ‘ 
of India. We propose to say in this chapter; a few words 
about its working during the last four years. At the | 
outset, it must be admitted that, ordinarily, one can hardly 
judge of the merits of a new system of Government from 
its working for so short a period as three or four years. 
But, sometimes, the system may be so inherently defective 
and so full of anomalies that it may not take much time for j 
an intelligent observe: to detect its weaknesses. It is not, 
however, our intention here to pronounce our judgment 

on dyarchy; we: shall only attempt to describe how “it 


1 See Dyarchy, Introduction, p. xxxii. ‘ 
_ The word ‘ dyarehy ’ is ‘entry of two Greek words signifying si 

4 A tee and ‘ government! nse Soe is d.. p.105. It means, according to- 
“Murray’s dictionary Ht by two rulers) 


ve 
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has been worked -during the four years it has been. in, 
operation. a 
At the very beginning, we must point out that it is 
extremely ditficult_to form any definite sand correct 
conclusions as to how it has been worked in the various 
‘provinces. The data that are available to the public 
regarding its working, are mostly unreliable. The mass of 
-evidence that has been placed before the Reforms Enquiry 
Committee ! (1924) by the various witnesses who appeared 
"before it is, for the greater part, hopelessly conflictmg. For 
inStance, what Mr. Harkishan Lal, an ex-Minister of the 
» Punjab Government, said about the working of dyarchy in 
- his province when he was a Minister, has been contradicted? 
2 by Sir John Maynard, the present (1924-25) Finance Member 
“of the Punjab Government, who has been a member of that 
Government since the introduction of the Reforms, 
ee what Sir Chimanlal Setalvad, an ex- Executive 
"Councilior of the Government of Bombay, stated 
the working of dyarchy inthis province when he was a) 
* member of the Government, has been contradicted, * 
fey %- Sir George Lloyd who had been, till rey 
_ ‘recently, the V.yernor of Bombay, and, secondly, by% 
» Maurice Hayward, tne peesent (1924-25) Home Member * 
it the Government of Bombay. But, in spite of\the conflic- 
7 iting, and sometimes misleading, character of the statements 
made by some of the witnesses before the Reforms 
- Enquiry Committee, certain conclusions ing r to the 
working of dyarchy in some of-the provi mais are 









‘ The Committee was appointed by the Government of India and is 
sogPopularly known as the Muddiman Committee. 
See for the evidence of Mr. Harkishan Lal and Sir John Ma’ 
The Statesman (Dak edition) of ‘August 16 ang of oa 
1924, respectively, set 
3 See Statesman (Dak edition) of October 23, of Novem ' 
_ ‘of December 4, of ‘December 23, and of December 27, ; 
gma Lloyd’s oo to Sir C. Setalvad was. et Published 
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blished evidence given by other witnesses and who have 
impartially followed the political history of India during the v4 
last four years. — aa 
First, it is difficult to deny that dyarchy bas not had a 
hist. fair trial since its introduction, The atmosphere 
chy’ has created by the non-co-operation movem the 
ed: it has SPirit of hostilityto the Reforms engendered by it; 
nothada the open preaching of the boycotting of the first 
elections held under the Reforms ; the emergence 
of the Swarajist party with the destruction of the Reforms 
“as its creed; the financial difficulties of the provincial 
Governments ; some of the measures, both administrative 
and legislative, adopted by the Governments, central and 
provincial; the attitude of some members of the civil 
services towards the Reforms and Ministers in some 
* provinces ; and the policy pursued by somegoef the Gover~ 
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on —all these conspired as it were to make the smooth — 
| m 3 é i 
and successful working of ®he dyarchical system of 
Government practically impossible. 2 


Secondly, it appears from the evidence of some ob the” 
witnesses who were examined by the Reforms: 


ps deliberation between the two >» halves. of the” 
always provincial Government under the chairmanship 
e Governor, upon which so much stress had | 







been laid Joint Select Committee and which was 

further e ed by the Instrument of Royal Instruc- 

» tions issued to €¥ Governor, has not been uniformly 
followed in practice in some provinces: For t this the 

érnors of those provinces are to be e held responsible. 

y were directed to’ encourage the habit of such joint deli- ~ 

raid by the Royal Instructions. By failing to do so, they " 


d not merely against the wishes of the Crown, bit — 
‘the underlying spirit of the Reforms also. Apart: 


alts : 
Maia +. =< 
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Sy “@eliberation, suc qatibecution brings! Ministers into touch 
with the work of the Reserved departments, gradually 
familiarizes them with the needs of those departments and 
eonsiderations affecting their administration, and thus pre- 
pares.the way ‘for the assumption by Ministers of further 


a 
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res ibility . . . as additional subjects are transferred, 
* wntik the ultimate goal of complete responsibility’ is 
attained. ! 


encouraged both in Madras and Bengal. It is said that 
Lord Willingdon, who was till recently the Governor of 
Madras, treated his ‘entire Government as a_ unified: 
Government.’ 2 In dismissifi® the first Bengal Legislative 
Council Lord Lytton® is reported to have said as follows :— 
de ‘It has always been my practice since i assumed 
- gofce to treatany Government as a whole. All questions 
‘of policy, whichever department may be responsible. for 
-. them, are discussed at joint sittings, and I have no hesita- 
; lon in saying that the practice has been fully justified by 
ae I believe that by this means we have mace as 


. “much progress as it was possible to make in the 


if The habit of joint deliberation seems to have beens 


7 rT = 


towards a unified Cabinet which recognizes a respon j 
* -» towards the legislature for its acts.’ eg 
rs Both Messrs. A. K. Ghuznavi and A. K. Faz]-ul Huq, who 


were the Ministers in Bengal till September 1924, have borne 
‘testimony, in their evidence* given before the Reforms 
Enquiry Committee, to the continuancesif the above 
““practice’ when they were Minister ag 

In this connection we must min of the inherent 
: defects | in the eee _system 0 Government. The: 
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+See Mr. Montagu’s Recscennaurs” its , 
2 See Sir Tej Bahadur ae Sepa 's The Ritts Constitution, 4, 
Ms Working, Besant Press, Madras, p. 86 
3 See The Capital, sian 30, 1923. 
* See’ 5 ot genes edition), October 14 and 
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ppspasition of the Minister in it is extré: fic It. Joint 
deliberation between the two ite 0 the provincial 


~ “Government | is essential, as has been shown. Fe 





deherent before, for more than one re reason. It iss 
defects in necessary ry for ensuring unity of purpose in O- Y 
p tata 8 ensuring unity of purpose inopr 


vincial administration, as, after all, the Govern- 
ment of a province is one, its different parts being @osely 
inter-related. Now let us suppose that a certain decis is 
arrived at by a provincial Government after a free constlta- 
, tion between its two halves and that the decision relates to” 
a matter under the Reserved side of the Government. 
The Transterred side ‘does not ot approve o of the decision. 
_ Let us next suppose that the action ‘actually taken or 
proposed to be taken by the Reserved side on the basis of 
* the decision already so reached, is strongly disapproved by 
~ the local cal Legislative Council. What then should be the v 
> attitude fe of the Ministers in the Council? The Joint Sel 
Committee advised? that members of the Executive 
‘Council and Ministers should not oppose @ach_other_in the 
Legislative Council by speech or vote ; and that they should | { 
not be required to support either by speech or vote prop rat 
°o other of which they did not approve. The unly co sew? 
o the Ministers in our supposed case, next of course, 
tage of resignation, is to_re remain silent spectators. of 
thé scene that is enacted before hem. They cannot con- 
ction in question in the Legislative 
fs Council; nor can they, without embarrassing their colleagues 
side, je e Council in its disapproval of 1 


», on the ne 
the action. Theirggilence in such circumstances is bound 
to be Se sc or, at least, by a 
considerable section of it. And this Council, it must bey 


* this point Dr., Pramatha Nath Banerjee’s speech in the = 

ng Bigsatve uncil.— Bengal Legislative Council Oe spege. 
uary i8 and 20, 1924, vol, xiv, No. 2. 

Commi* ee Report on Clause 6 of the Government « 
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actual practice, they can retain office only so Fe as. ‘they 
can retain the confidence of the Council. This, however, 
is not the case with their. colleagues on the other side. — 
» ,/Thus, in order to show loyalty to their colleagues on the 
‘ Reséived side, the Ministers have to displease their ma 
whe grants their salaries, and prepare the way for thi 
own dismissal. Really, the position of Ministers in: 
dyarchical gystem of Government is unenviable. 
Our third conclusion in regard to the workigg of dyarch 
is that in some provinces at least, the_ 1s 
= between Ministers and the officers » im) 
|. Ministers public ic services working under them—pa ti 
. “raheem the Secretaries—have not been what they she 
Ey have been. .As a matter of fact, one 
hy "Minister ' has gone so far as to say that the position 
Ril ie Minister in his province ‘ was one of humiliation. and 
/Tittitation.’ Orders passed by the Minister. shad” ‘Deen 
dollenge by one*of his subordinates. This attitude of! 
is boerdination on the part of officials working under 
‘a Minions may be attributed to two reasons pri 
|. First, as we have shown before, under the Gover 
1) of India Act and the Rules made theteunder{Minist 
Fe practically no authority over the members of the All: 
i ‘Services, from amongst whom ecretaries, | 
Secretaries, etc., are generally r Under Devolut 
~ Rule 10, even no order for the y of. an officer of 
' All-India Service can be made t the ‘personal } 
concurrence of the Governor. — under the _ 
of. executive business framed by of a ay in each 
province,(the Secretaries attached to the different | de 
ments of the provincialiaggve rnment have the wi 
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oc to the Governor for bringing to his notice any! — 
ease which they consider to be necessary for him to) — 
* attend to personally.) They have even, as appears from the 
“evidence! of Mr. Harkishan Lal, an ex-Minister of the 
# Punjab Government, ‘the right of pre-andience with the 
Governog,’ and thus the opportunity of influencing, him 
‘ore Ministers can present their case. The Secretaries 
Z the Government of India have, as has been seen before, 
similar right of access to the Governor-General, “ Whatever » 
may be the advantages of this system we cannot support its 
‘underlying principle. Moreover, the system is particularly 
’ indefensible in connection with the administration of the 
oe. departments, because it is, as Professor =ronf 























r Aye 
st in his Minority. Report,? ‘incompatible with respon 
le government in any real sense.’ Besides, there is 
“an other consideration. The members in charge of the 
departments in a province or the members of the 
Executive Council of the Governor-General are, together 
- with the Secretaries working under them, responsible to the 
~ same authority, namely, the Secretary of State for India, 
for the administration of the subjects committed to ‘thei 
chatgé. They have, therefore, so to speak, a homogeneity 
ts. But the case is entirely different with Minis- 
ters. The latter are responsible for the administration ° 
"Ste, ects entrusted to their charge not to the Secretary of 













to the pr Legislative Council. And it is. 

who will have tod efore the Council every action 

one's those subjec' he final decision in respect of 

' every important en eo should rest with them 

‘long as they wou in the confidence of that Council. 
should id be the duty of the officers of the public services 


mito suppl em with all necessary 
at a correct. decision on | 
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a particular question; but the decision itself should be 
‘theirs. When the decision is once reached, it should 
the further duty of those officers to give effect to it. 

“It may be mentioned here that, unlike the other members 
vy }of Lord Chelmsford’s Government, Sir C, Sankaran Nair 
apprehended the danger to the smooth and_ successful 
working of dyarchy, which might. arise from ight of 
access of the secretaries, working under Ministers, . t 
the Governor. In a minute of dissent appended to t 
First Despatch of the Government of India on Indian 
Constitutional Reforms, he expressed his views on the 
question as follows? :— : 

‘ According to my colleagues, the permanent heads of 
departments and the secretaries under a minister showld 
have access to the Governor to bring to his notice any case”. 
which they consider that the Governor should see. In fact, 
the secretary or the permanent head of a wes rig: % 
would be entitled to appeal to the Governor against any 
decision of the minister overruling him. My. colleagues 
also expect that the Governor would direct all cases of 
particular types and all cases of major importance to be 
brought to him as a regular practice. The result would 
maturally be to weaken considerably the position of the 
minister in relation to his subordinates. In fact, he might 
be reduced to a figure-head by the Governor and the 

secretary. I do not think that Adis could have been 
e ‘contemplated by the authors of the Reforms Report, and 
| donot think it right. No secretary or head of a mcd | 

ment should have any access to the Governor for 
“purpose. No one should ‘comé@ between him and be 
minister. It is one thing for a Govetnor to tell the minister 
himself that he would like to be consulted on cases of a. 
-* certain type, and it a, different thing | to ae 
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” ca 
secretary to bring to him such cases for decision in appeat | 
inst a minister.’ bs} 

In England, the permanent Under-Secretary attached to 

a department of State has no such_ tight of ° 
The English. cess to the Crown or to the Prime Minister 
system. ee 
over the head of the Minister in charge of the 
depa’ —Tt may be said that the actual relations 
tween a Minister and his Secretary depend very much 
their personality. This is true to a certain extent. But 
| where there are statutory limitations on the powers of the 
Minister in relation to his subordinates, mere personality 
of the Minister will not always help to make the relations 
between them such as they should be. 

We may note here what President Lowell states ' to be 
the theoretical relation between the political chief and his 
permanent subordinate in England. The function of thew 
political chief, who furnishes the lay element in the concern, 
“is t6 bring the administration into harmony with “the 
“genetal sense of the community and especially of Parliament. 

He must keep it in accord with the views of the majority 
in the House of Commons, and conversely he must defend 
it when criticised, and protect it against injury by any ill- 
considered action of the House. He is also a critic charged 
with the duty of rooting out old abuses, correcting the 
tendency to red tape and routine, and preventing the 
department from going to sleep or falling into ruts; ag 
being at the head, it is for him, after weighing the opinion» ” 
of the experts, to decide upon the general policy to be 
pugsued. “The permanent_officials, on the_other hand, are 
to give their advice upon the questions that arise, so 
enable the chief to reach a wise conclusion and to aes 
~. from falling into mistakes. When be has made hig er 
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_ tunning by doing the routine work. In short the chief lays 
_ down the general policy, ‘while His subofdinates give-him > 
| the benefit of their advice, and’ attend to the details.’ 
If the ministerial system of Government is to be made ; 
ueccess in India, Ministers must have full control of | 
‘officers of the public services under them. 
Ee Our fourth conclusion is that in some provinces, 
F Governors have tried to contro] their Minis 
Relations ~~ to reduce them to the position of their mere 
» Governors advisors, and to concentrate power in themselves 
Mintstirs. even in respect of the administration of the Trans- | 
ferred departments ; and that often the Ministers 
| in those provinces have been able to pursue their own 
| ,policy only ‘ with the help of the weapon of resignation in 
' |the background.’ In so acting, those Governors have 
4 |violated the spirit, if not the letter, of the Constitution.{ 
Only in exceptional cases, the Governor is empowered \ 
by the Act to take action otherwise than in accordangeé 
. the ‘adyice of his Ministers; ordinarily, he must 
ia Ministers have their way. The advice! of the Joint 
] Select Committee on this question is very clear. ‘ Minis- 
‘ters who enjoy the confidence of a majority in ‘their 
“legislative council will be given the fullest opportunity 
of managing. that fiela of government which is entrusted 
_ to their care. In their work they will be assisted and 
Fr guided by the Governor, who will accept their advice and 
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promote their policy whenever possible. If he hee 
himself compelled to act against their advice, it will o: 
in circumstances roughly analogous. to those in 
: override his executive council, . 5°.” 
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er them must disappear, and he must — 
py the position of a purely constitutional Governor like 
‘the Governor of a self-governing Dominion. The present 
sition is anomalous. The Governor interferes in the 
~ administration of the Transferred subjects, but-he enjoys 
immunity from all criticism by the Legislative Council. by. 
Fifthly, the presence of the official 6/o¢_in each Legis. "| 
lative _ Council. has tended to obscure thé © 
incompati- responsibility of Ministers to the Council. It ~ 
has thus helped to weaken the control of 
4 Ministers by th the Council. ) An unpopular. Minis- 
ter may, under the existing arrangement, 
continue in office and have all his demands for gran 
passed by the Council with the help of this ‘ silent officis 
halanx,’ even though the majority of the elected members 
OF the Council may have no confidence in him, ‘Indeed, the! 
‘oO éloc and ministerial responsibility are irreconcilable, - © 
_fesponsible government is to be realized in the sphere 
ransferred side of the provincial Government, either) 
the official 4/oc, as it is constituted now, must be forbidden) 
to yote on any question relating to a Transferred subject, 
or provision must be made for its early disappear . 
“In the sixth place, it does not appé&r from the Fideane 
placed before the Refo f Enquiry Committee : 
that the prin aciple of the collecti ective responsibili ty 
of Ministers. was recognized except in one or two 
provinces. ! This may be due to two ‘Teasons. 
First, except in those provinces,? there were; 
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_ According Sir Te} Bahad , both of them tendered their. — 
‘resigns . difference } one of them and the — 
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CaM 
' till recently, no well-organized parties in the provingat 
Legislative Councils. Speaking of the English Constitution, 
| President Lowell has remarked that it is inconceivable that. 
government by a responsible ministry should have appear- 
ed if Parliament had not been divided into Whigs and Tories. 
In fact, the whole plan would be senseless if parties did not 
exist.! But it may also be said that if the principle of the 
joint responsibility of Ministers is once recognized and acted 
upon, it will bring parties into existence and tend to perpe- 
tuate them. For ‘the parliamentary system’, to quote the 
same writer? again, ‘like every rational form of govern- 
ment, reacts upon and strengthens the conditions of its own 
existence. It is based upon party, and by the law ofits 
nattire tends to accentuate party’. Secondly, the principle 
of the collective responsibility of Ministers has not 
received much encouragement from most of the Gover- \ 
nors. It has transpired that in one province at least, ‘there 
was even no joint consultation between its two Ministers 
during the whole tenure of their office. Following the letter 
of the law, some Governors directed that each Minister 
should act on his own individual reSponsibility. It is true 
that the Governme f India Act has made no provision 
for the joint respog@ibility of Ministers. But it must be 
borne in mind that this is a matter which depends in many 
= countries, e.g., in England and Italy, on mere conventions: 
| Law has nodirect concern with such matter in those coty- 
| (tries. Such conventions may be usefully -built up aot 
' ‘country too. We may note here what the Joint Select 
mittee suggested® on this question :— * 
‘,... They think that it should be recognized from 
the commencement that ministers may be expected to act —' 


* 


~ 3 Lowell, Government of England, vol. i, p. 456. 
er% uid > 457. 5 a 
» Joint Select Committee Report on Clause 4 of the Government of 

™ India Bill. oni 
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Prirconcert together. They probably would do so, and in 
the opinion of the Committee it is better that they 
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~ 





should. . 


, 


Thus, though the Act has not provided for the join 

responsibility of Ministers, it was at least contemplated b 

the Joint Select Committee. ‘ 
Lastly, we may observe that the relations between the 


Relations 
between 
Ministers 
and the 
Finance 
Depart- 
ment, not 


very 
happy. 


Finance Department, which, by the way, is, 


a 


under Devolution Rule 36 (1), controlled by aW 


member of the Executive Council, and 
Ministers have not been, in most of the provin- 
ces, as happy as they should have been, and that 
this is partly responsible for the present 
unpopularity of dyarchy. Complaints have 
been made by several ex-Minister$ and other‘ 


witnesses before the Keforms Enquiry Committee about the 
attitude of this department towards the Transferred side 
of the provincial Governments. It is quite possible that 
some of these complaints are groundless and may be attri- 
buted to an inadequate appreciation of the duties and 
responsibilities of the Finance Department of every 
Government in relation to its “is and expenditures. 


As we have previously shown, this 
popular in any country with the spe 


partment is seldom 
ing departments of 


the Government because of the peculiar nature of its work. 






on the other hand, there is evidence of an unim- 
a@chable character to prove that in some provinces at 
, the Finance Members have often shown a ‘ conscious 


bias ’ against Transferred departments; that the Pringle 


Of ‘charity begins at home’ has more influenced their 
attitude towards the two halves of the provincial Govern- 
ments than considerations of equity and justice; that, in 
regard to proposals of new expenditure relating to Trans+ 
}\ ferred subjects, they have been sometimes unduly strict in 
their interpretation of the of the Finance Department ; 
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| and that they have often betrayed by their actions on 
inability to appreciate the difficulties of Ministers, who — 
have had to carry a very critical majority with them. Some 
ex-Ministers have stated in their evidence before the 
Reforms Enquiry Committee that they had often had to use 
reats of resignation in order to have their way in finan- 
ial matters. Certainly the system of Government under 
which it is necessary to employ such threats to carry on 
,. the administration is anything but sound. 

It may also be noted here that~Devolution Rule 36 (1), 
which lays down that the Finance Department in each 
Governor’s province must be controlled by 2 member ‘of 
the Executive Council, is, as Mr. C. Y. Chintamani, an ex- 

} Minister of the United Provinces, has pointed out in his 
Bd evidence, 4 reflection upon Ministers, And it is difficult 
} ‘to say that the Rule, as itis, does not give ‘an unfair and, 

initial advantage’ to the Reserved side of the Government \ 
ver its Transferred side, and that it does not operate to the» 
isadvantage of Ministers. 
Mr. A. K. Ghuznavi, an ex-Minister of the Government 
-of Bengal, is of opinion? that on account of the ‘ minute 
and meticulous scrutiny by the Finance Department of the 
smallest technical ils of each project, . . . ministers 
are only too often ble to carry through their schemes in 
the form approved by them and in which they are put a 
. the heads of departments and other expert officers, 
alone are in a position to judge as to the soundness— ee 
| potherwise of such schemes.’ He has suggested that 
| Rules relating to the Finance Department should $0 
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i In order to avoid the inevitable: financial conflicts bet 
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ce 1 See The Statesman (Dak edition) of ne 20, 1924, ; 
Be ® {bid. of October 14, 1924. 
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duction _of the ‘ Seas purse ” “rae “Under _ a 
it, certain sources of revenue wi allocated a 
r to the Reserved, and certain suurces to the 4 
poy Transferred side of the Government. Withall | 
the advantages of this system, we feel that it will, 
if introduced, tend to destroy the unity. of provi 

tice n tice many 5 difficulties, no a serious ; than those under t the 
existing arrangement, —arising specially from the fucto 
ations of receipts from the heads of revenue allocated to 
the one or the other side of the Government and its 
consequent deficit budgets in some years. 

We. may note here that the Government of India had ~ 
recommended this system in its first Despat on Indian 
Constitutional Reforms. But the Joint Select Committee 
did not accept® the recommendation. It suggested, on the 
other hand, the system of joint purse now in vogue. 

We have stated above our conclusions in regard to the — 
working of the Reforms since their introduction. We may 
be justly charged with presenting only the dark side ofthe 
picture. We are fully aware, however, of the fact that a 
good deal of useful work has been and is being done under a 
the Reforms and that the latter have provided a good $ 
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object writing this chapter has been to point out some of 
the inherent defects in our present Constitution and also 
yme of the difficulties that have been experienced in its 
3 a working. ‘These defects and difficulties have in 
no small degree contributed to the present unpopularity, of 
‘fhe Reforms and are partly responsible for the practically. 
paniversel demand for the abolition of dyarchy, for the Bs 










Be 2 Ses paral 70 ofithe Deepa J 
Bigas * Joint Select Committe evar on Clause 1 of the Government of ~ 


iE A 





* 
establishment of ‘ provincial autonomy ’, and for the intro- 


duction of the principle of responsible government into the 
Government of Indja. We also feel that the dyarchical 
form of Government, as recommended to be worked, 
cannot but involve difficulties in its actual working. If, 
on the other hand, it is worked, as some have suggested, on 
strictly dyarchical lines, the unity of provincial administra- 
tion will be seriously affected and its educative value will 
be lost. Because of these inherent weaknesses in dyarchy 
we are opposed to its introduction into the domain of the 
central Government also. 
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f We may state here a few words about Parliament’s 
-— Partiament Attitude towards the administration of the 
and the Transferred subjects. The authors of the Joint 
ee Report recommended! that in respect of all 


Transferred matters in which responsibility would be entrust- 
aunjects. ed to representative bodies in India, Parfiament 4 
must be prepared to forego the exercise of its own power ' 
of-control, and that this process must continue pafz passu 
with the development of responsible government in the 
provinces and eventually in the Government of India. 
This recommendation has been followed in practice by the 
House of Commons. It is now a well-established con- 
vention of the House that it_will_not interfere in the 
administration of the Transferred subjects, This convention 
was established in 1921 by a ruling of the Speaker of the 
House. The occasion® of the ruling was as follows. On 
February 23, 1921, a question was addressed to the late 
Mr. Montagu, the then Secretary of State for India, in 
regard to the appointment of Mr. Harkishan Lal? as a 
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2 Joint Report, para, 291, 
* Vide The Indian Annual Register, 1922-23, vol. ii, pp. 14-22. 
» This useful publication is edited by Mr. H. N. Mitra, M.a., B.L. 
* Mr. Harkishan Lal was convicted of conspiracy to wage war 
against the King and was sentenced to transportation for life = 
forfeiture of property. He was subeeqnently pardoned, 
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“Minister in the Punjab. The reply given by Mr. Montagu 
provoked a number of supplementary questions. The 
Speaker’s final ruling’ on the subject was as follows :— 

*, .. [have come to the conclusion that, having started 
upon this new departure of granting a measure of self- 
government to the provinces of India, it is highly 
undesirable that this House should interfere in any ‘way 
with the control by those provincial legislatures of their 
own affairs. The Ministers who are selected by the 
provincial Governors . . . are responsible to the Legisla- 
tive Councils of those provinces, and even if this House 
were to pass some censure, either direct or indirect, upon 
such a Minister, it would be futile. . . . Upon the question 
of transferred subjects I still hold thet there is’ no right of 
interferénce 

This ruling established the principle of non-interference 
® with the administration of the Transferred subjects by the 
* House of Commons. We think that this principle has been 
_ accepted also by the House of Lords. 

The authors of the Joint Report recommended? that ten 
years after the institution of the Reforms, “and 

Statutory again at intervals of twelve years thereafter, a 

iiesion: Commission approved by Parliament should 

investigate the working of the changes introduced 
isto the provinces, and recommend as to their furthe1 
progress. It should be, they continued, equally the duty of 
the Commission to examine and report upon the new consti- 
tution of the Government of India, with particular reference 
to the working of the machinery for representation, the 
procedure by certificate, and the results of joint sessiong. 

The Commission would, doubtless, if it saw fit, have propo#* ~ 

sals to make for further changes in the light of the experience 






1 See The Indian Annual Register, 1922-23, vol. ii, pp. 20 and 21. 
* See para. 288 of the Join: Report ; see also paras. 261 and 264 of 
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gained. If accordance with these proposals, it has 
provided in Section 84A of the Government of India att 
follows :— | 

‘(1) At the expiration of ten years after the passing of | 
the Government of India Act, 1919, the Secretary of State © i 
~ with the concurrence of both Houses of Parliament shall 
> submit for the approval of His Majesty the names of 
~ persons to act as a commission for the purposes of this 
» section. 

' ‘(2) The persons whose names are so submitted, | if 

-approved by His Majesty, shall be a commission for the 
purpose of inquiring into the working of the system of 
government, the growth of education, and the development 
of representative institutions, in British India, and matters 
+ ‘connected therewith, and the commission shall report a8 to: 
» whether and to what extent it is desirable to establish the 

- principle of responsible government, or to extend, modify > 
-or restrict the degree of responsible government then | 
' existing therein, “including the question whether the 
_» establishment of second chambers of the local legislatures — 
\ is or is not desirable. 

‘(3) The commission shall also inquire into and report. 
on any other matter affecting British India and the provinces, 
Which. may be referred to the commission by His Majesty.” 

Commenting on this Section the Joint Select Comeniaee 
remarked! as follows :— 

‘The Committee are of opinion that the Statnory 
*-{ Commission should not be appointed until the expiration 
~} -of ten years, and that no changes of substance in the 
Y} ‘constitution, whether in the franchise or in the lists of reser-_ 
ed and transferred subjects or otherwise, should be made — 
in the interval. The Commission will be fully ss to” 
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|~examine the working of the constitutions in all their details. 
in the provinces, and to advise whether the time has come 
for full responsible government in each province, or in » 
the alternative whether and to what extent the powers of 
selfigovernment already granted should be extended, or 
modified, or restricted. It should be clearly understood, 
also, that the Commission should be empowered to examine 
into the working of the Government of India and to advise 
in respect of the Government of India no less than in 
respect of the provincial governments.’ ia 
Now, the question is: is there anything in the Section) 
quoted above to prevent the appointment of a ~ 

CanaCom- Commission, constituted in the way prescribed a 
appointed therein Gr otherwise, before the expiry of the ten- [/ 
year period? We think that there is nothing in 
it to prevent such appointment. According to it 
a Commission, constituted in the manner prescribed in it, 7 
must be appointed ‘ at the expiration of ten years after the |” 
passing of the Government of India Act 1919.’ This Com-* > 
mission will be required, among other things, to report asto | 
whether and to what extent it is desirable to extend, — 
modify,*or restrict the degree of responsible government 
existing in British India at the expiration of the ten years. 
The expression‘ then existing ' does not necessarily mean 
that the present Constitution of British India must remain 
unaltered until ten years have elapsed after the passing of 
the Government of India Act, 1919. It may mean any oth 
form of Constitution thatmay happen to exist at that time 
‘Our .conclusion, therefore, is that the Section quoted) — 
above does not, notwithstanding what the Joint Select) 
Committee stated, bar the earlier appointment of a Royal’ _ 
(or any other). ‘Commission to enquire into and report upon 
, the working of the present Constitution of India and to 
“recommend its amendment ; and that, apart from the power _ 
lof Patan. to amend any of its Acts at any time, its does’ 
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We may note in this connection that Sir Tej Bahadur 
Sapru is reported to have said at the National 


Si Te Conference! held at Delhi that he was certain 
age ag that the provisions of the Gove-nment of India 
Chintamsni Act did not exclude the appointment of a Royal 
cane Commission earlier, and that he challenged any 


3 other legal interpretation.? He also referred to 
| the late ‘ Mr. Montagu's reply to Colonel) Wedgwood in the 
(Ruy use of Commons in justification of an earlier appointment 
at? Commission if conditions warranted it.’* Similarly, 
Mr. C. Y. Chintamani is also reported to have stated to 
the Reforms Enquiry Committee* that ‘he had been told by 
the late Secretary of State (Mr. Montagu) that there was 
: nothin the Government of India Act) to prevent an 
b inquiry “being held before the statutory period of ten 
; years.’ \ 
Finally, we cannot do better than conclude this chapter!” 
with the following quotation from the late» 
Viscount Bryce'’s great work,5 7he American 
Commonwealth :— 
‘No constitution can be{made to stand unsuscéptible of 
| change because if it were, it would cease to be suitable to 
the conditions amid which it has to work, that is, to the 
actual forces which sway politics. And being unsuitable 
it would be weak, not rooted in the nature of the State and 
in the respect of the citizens for whom it exists ; and being 
weak, it would presently be overthrown.’ 


‘Conclusion. 


2 Held at Delhi in February, 1923. 
® See Zhe Statesman (Dak edition) of February 26, 1924. 
* See 26rd of February 26, 1924. 
* See #did of August 21, 1924. 
fe § Page, 362, new edition, 1917. 
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PREAMBLE TO THE GOVERNMENT OF INDIA Act, 1919. 


* WaHereas it is the declared policy of Parliament to provide for the 
increasing association of Indians in every branch of Indian 
administration, and for the gradual development of self-governing 
institutions, with a view to the ssive realization of responsible 
Roveroment in British [odie a integral pat of ews amiss 
nd whereas progress in giving effect to this policy can only be 
achieved by successive stages, and it is expédient that substantial 
steps in this direction should now be taken : 
And whereas the time and manner of each advance can be 
determined only by Parliament, upon whom responsibility lies for th 
welfare and advancement of the Indian peoples : “e 
And whereas the action of Parliament in such matters must be 
guided by the co-operation received from those on whom new 
opportunities of service will be conferred, and by the extent to which 
it is found that confidence can be repose in their sen ponsi- 
bility : 
And whereas concurrently with the gradual development of self- 
governing institutions in the provinces of India it is expedient to give _ 
to those provinces in provincial matters the largest measure of 
independence of the Government of India, which is compatible with © 
the due discharge by the latter of its own responsibilities : 
Be it therefore enacted by the King’s most Excellent Majesty, by | 
and with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 


authority of the same, as follows ' :— 
. . . 


st 
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APPENDIX B 
Tuer Devo.ution Ruves* 


ly exercise of the powers conferred by sections 45A and 129A of the 
Government of India Act, the Governor-General in Council, with the 
sariction of the Secretary of State in Council, is pleased to make the 
following rules, the same haying been approved by both Houses of 
Parliament :— 

1. (1) These Rules may be called the Devolution Rules. 


» Vide at No. 3088S. in The Gazelle of India {Extra.} 
: . Wide also The Bengal Legislative Coune 
fanwal, 1824, pp. 104-32 ome 


tk See ae P Soa, 
See. ( oiecence ‘ Z rik cota ae 





; (Oh They aati rae ‘gps: tocee on Spee 
' Short title. appointed by the Governor-General in Council, with the — 
andmence- Pproval of the Secretary of State in Council, and 
/ ment. different dates may be appointed for different ena ct 
"India, and for different provisions of these rules. “4 
2. In these rules, unless there is anything repugnant 
in the subject ig context, 
(1) * all-India revenues’ means such portion of the revenues of 
India as is not allocated to local Governments under these rules; ~ 
(2) ‘Schedule ’ means a Schedule to these rules ; 
(3) ‘the Act’ means the Goverament of fndia Act. 


Definitions 


a ‘ “ 

ay Part 1,—CLASSIFICATION OF SUBJECTS 
3. (1) For the purpose of distinguishing the functions of the logal 
Goveroments and local legislatures of Governors” 


, Cinsaié- PYGVINOME 6-5) 5.4, <n Aa 6 0 ce orl cee > from the 
Ki ms jects, functions of the Governor-General in Council and the 


Indian legislature, subjects shall, in those provinces, be _ 


_ classified, in relation to the functions of Goverament, as central and 
(provincial subjects in accordance with the lists set out in Schedule L 


(2) Any matter which is included in the list of provincial ~) 
subjects set out in Part IL of Schedule I shall, to the extent of such © 
inclusion, be excluded from any central subject of which, but for — 


= 


such inclusion, it would form part. 
4. Where any doubt arises pa ia whether a particular matter does 
, or does not relate tola provincial subject, the Governor 
b BPaduere’ General in Council shall decide whether the matter does 
‘ or does not so relate, and his decision shall be final, 


“aiapanery 


Duty of 5. The local Government shall furnish to the Governor-— 
Government General in Council from time to time such returns and 


pply information on matters relating to the administration of 
tnformation, provincial subjects as the Governor-Geaeral in Council 
+ may require and in such form as he may direct. 

5 6. The provincial subjects specified in the first colunin of Schedule 
Fi II shall, in the Governors’ provinces shown Against each 


aaa with the previous sanction Oe eee hei? 








, subjects and Subject in the second column of the said Schedule, be _ i 
b Fevocation transferred subjects : provided that the Governor-General. 
Ba sional in Council may, by notification in the Gazette of India, 








Ppias St techie’ oF taetag ace shopbeton the subject shall net 
1 be a transferred subject. 

7. If any doubt arises as to whether any matter 

Settlement relates to a reserved or to a transferred subject, the 


% Governor shall decide the question, and his- decision 
shall be final. ; 
8. Where an Act of the Legislative Council of a Governor's province 
é confers on local authorities powers of the management Of 
Transfer in matters relating to reserved subjects, those matters shall, 
at Tegisian to théiextent of the powers conferred by such legislation, 
red subject of local self-government. 
9. (1) When a matter appears to the Governor to affect substan- 


tially the administration both of a reserved and of a 
Matters 


affecting transferred subject, and there is disagreément between - 


both ved aya the member of the Executive Council and the minister 
transferred concerned as to the action to be taken, it shall be the duty 
of the Governor, after due consideration of the advice 
tendered to him, to direct in which department the decision as to such 
action shall be given : provided that, in so far as circumstances admit, 
important matters on which there is such a difference of opinion shall, 


—~ 


with bis Executive Council and his ministers together. 

(2) In giving such a direction as is referred to in sub-rule (1), 
the Governor may, if he thinks fit, indicate the nature of the action 
which should in his judgment be taken, but the decision shall there- 
after be arrived at by the Governor in Council or by the Governor and 


minister. of ministers, according as the department to which it has’. _ 


been committed is a department dealing with reserved or a depart- 
ment dealing with transferred subjects. 
10. The authority vested in the local Government over officers of 
t the public services employed in a Governor's province 
Sethe - shall be exercised in the case of officers serving in a 
cLasthority department dealing with reserved subjects by the 
members of Governor in Council, and in the case of officers serving 
pan in a department dealing with transferred subjects by 
Governor acting with the minister in charge of the — 


be deemed in that province to form part of the transfer- 7 


before the giving of such direction, be considered by the Governor 


ft department provided that— a a 


(1) no order affecting emoluments or pensions, no Calas ebhaneal a 
Egle de do alb ttle o¢ peovince! sabrige eataghe cea 2 
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(2) no order for the posting of an officer of au all-India 
shall be made without the personal concurrence of the Governor. 
11. If an officer performs duties both in a department dealing with 
reserved subjects and in a department dealing with 


Service in® transferred subjects, the Governor shall decide in which 


department he shall be deemed to be serving. 
12. A local Government shal! employ such number of Indian 


Employ- Medical Service officers in such appointments and on 
a 7 such terms and conditions as may be prescribed by the 
officers. Secretary of State in Council. 


13. Subject to the provisions of these vii, provincial subjects 
shall be administered -by the locai Government, But, 
save in the case of transferred subjects, nothing in these 
tules shall derogate from the power of superintendence, direction, and © 


Devciution. 


control conferred on the Governor-General in Council by the Act. ’ 


PART 11L.—FINANCIAL ARRANGEMENTS 


14. (1) The following sources of revenue shall in the case of 
Governors’ provinces... 0... se eee casera . 
po gocveiann be allocated to the local Government as sources of « 

(a) balances standing at the credit of the proviuce at the time 
when the Act comes into force ; 

(6)? receipts accruing in respect of provincial subjects ; 

(c) a share (to be determined in the manner provided by rule 15) 
in the growth qf revenue derived from income-tay 
collected in the province, so far as that growth is attri- 
butable to an increase in the amount of income assessed ; 

(@) recoveries of loans and advances given by the local Govern- 
ment and of interest paid on such loans ; 

(¢) payments made to the local Government by the Governor- 
General in Council or by other local Governments, either 
for services rendered or otherwise ; 

{f) the proceeds of any taxes which may be lawfully inrposed for 
provincial purposes ; 

{g) the proceeds of any loans which may be lawfully raised for 
provincial purposes ; and 

(h) any other sources which the Gevernor-General in Council 
may by order declare to be sources of provincial revenue. 


1 See Zhe Government of India Act, published by the Government 
Seen 


. 


provincial revenue, namely :— ) 


4 
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(2) The revetrrucs of Berar shall be allocated to the local Gov- | 
ernment of the Central Provinces as a source of proviocial revenue, 
This allocation shall be subject to the following conditions, 
namely :— 

‘(@) that the local Government of the Ceggral Provinces shall be 
responsible for the due administration of Berar ; and 

{4) that if in the opinion of the Governor-General in Council 

provision has not been made for expenditure necessary for 

the safety and tranquillity of Berar, the allocation shall 

be terminated by order of the Governor-General in Council, 

or diminished by such amount as the Governor-General in 

Council may by order in writing direct. 

15. (1) Whenever the assessed income of any year subsequent to 

the year 1920-21 exceeds in any Governor's province 

Ajlecation or in the province of Burma the assessed income of the 


of share fn 
theincome year 1920-21, there shall be allocated to the local 





tax. ‘ ’ 
= Government of that province an amount calculated at 


the rate of three pies in each rupee of the amount of such 
excess. 

(2) In this rule ‘ the assessed income’ of any year (other than 
the year 1920-21) means the amount of income brought under 
assessment under the Indian Income-tax Act, 1918, in that year in 
respect of which income-tax is collected, whether in that year or 
thereafter : 

Provided that the assessed income of any year subsequent to the 
year 1920-21 shall nat include income in respect of which no share 
of the tax collected would have been credited to provincial revenues if 
such income had accrued and been brought under assessment ip the 
year 1920-21. 

(3) The assessed income of the year 1920-21 shall be such 
amount as the Governor-General in Council, after making due allow- 
ance for arrears caused by any abnormal delays in the collection of the 
tax, may determine as the amount of income brought under assess- 
ment under the Indian lncome-tax Act, 1918, in that year in respect 
ef which income-tax is collected, It shall not include income 
in respect of which no share of the tax collected was credited to 
provincial revenues : 

Provided that where in any year subsequent to the year 1920-21 the 
income derived from any business is for any reason assessed to income- 
taxin a province other than that in which it was assessed in that year, 
the assessed income of the year 1920-21 of such first-mentioned 
 maesue be increased, and that of the ofa peovinne See , 
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"under assessment in that year on which income-tax wis cullesheli: S 


16. All moneys derived from sources of provincial revenue shall be 
of Paid into the public account, of which the Governor- . 
Titconanas General ig, Council is custodian, and credited to the — 
intcthe Government of the province. The Governor-General in 
public Council shall have power, with the previous sanction of 
the Secretary of State in Council, to prescribe by general 
or special order the procedure to be followed in the payment of 
moneys into, and in the withdrawal, transfer and disbursement of 
moneys from, the public account, and for the custody of moneys 
standing in the account 
Such orders may, to such extent and fot such purposes as may be 
stipulated, delegate power to prescribe procedure for the said purposes 


* to the Auditor-General, the Controler of the Currency and to local 


Governments. 

Coantttbu: 17. In the financial year 1921-22 écntetbanteiil shall 
teosty  _ be paid to the Governor-General in Council by the local 
ernments in Governments mentioned below according to the following 


scale :— \ 


Name of Province Contributions Pend | 
(In lakhs of fipees! 
” Madras ... ose as -. 348 
Bombay ... oon say a. 56 
Bengal... : ove =, 6S 
United Provinces ig se -- =240 
Punjab... vt sai iw SID 
Burma... ov am POR - 
Central Provinces and Berar ... oon ae 


18. (1) From the financial year 1922-23 onwards a total contribution 
of 983 lakhs, or such smaller sum as may be determined 
Gontribu- by the Governor-General in Council, shall be paid to the 
subsequent (Governor-General in Council by the local Governments 
a mentioned in the preceding rule. When for any year the 
Governor-General in Council determines as the total amount of the 


bution a smaller sum than that payable for the preceding year, 


contri 
“a reduction shall be made in the contributions of those local ‘Govern- ‘ 











Central Provinces and Berar 3 5-90ths. | 
ace ss 2$-90ths. } 


(2) Notwithstanding anything contained in sub-rule (1), the 
contribution payable thereunder by the local Government of Bengal 
im the financial years 1922-23, 1923-24 and 1924-25 shall be remitted — 
by the Governor-General in Council : : 

Provided that for the purposes of sub-rule (1)--. 
(a) the sum determined by the Governor-General in Council as 
the total amount of the contribution for each of the said —— 
financial years shall include the contribution so remitted, 

and 

(6) for the financial year 1925-26, the last previous annual ~~ 

contribution of the local Government of Bengal shall be 
deemed to be the remitted contribution for the year — 
1924-25. ¥ 

19. In cases of emergency, the local Government of any province - 
may be required by the Governor-General in Council, 
cess com with the sanction of, and subject to the conditions 
‘case of approved by, the Secretary of State, to puy to the 
emergePey- Governor-General in Council a contribution for any % 
financial year in excess of the amount required by the preceding rules _— 
in the case of that year. 4 
20. The contributions fixed under the preceding rules shall be a 
p a first charge on the allocated revenues and.moneys of the 
Semel - local Governments concerned, and shalJ be paid in such 
instalments, in such manner, and on such dates, as the | 

: in Council may prescribe. 

“21, At any time when he considers this course to be essential in 
the financial interests of India as a whole, the Governor- 

A cme Sg General in Council shall iave power to require any local 
Governmentt'to which revenues have been allocated under, 
















programme 
PE alge geotlagy larh ny the public account on a specific 
"date or dates below a state figure, and el sone ene eae 
Eat : ~ 4 at aie 
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necessary steps by the restriction of issues of moneys to secure’ thi om 
end. Subject to this power, those local Governments shall be at 
liberty to draw on their balances, provided that notice of the amount 
which they propose to draw during the ensuing financial year is given 

to the Governor-General in Council before such date in each year as 
the Governor-General in Council may by order fix. 

22. Whenever the Governor-General in Council has, on receipt of 
Seen due notice of the intention of the local Government to 

rovincial draw on its balances, required it to reduce the extent of 

lances. the proposed draft, he shall, at the end of the financial 
year in which the local Governraent is debarred from drawing, credit 
the local Government with interest on the amount which it was not 
permitted to draw. Such interest shall be a charge on the revenues 
of India, and shall be caiculated at the average rate at which the 
Governor-General in Council has borrowed money in the open market 
during the year by the issue of treasury bills. 

23. Any moneys which, on the Ist day of April, 1921, ure owed to 
the Governor-General in Council on account of advances 
made from the provincial Joan account of any province 

Aacount. shall be treated as an advance to the local Government , 
from the revenues of India, and shall carry interest at a rate calculated ‘ 
on the average rate carried by the total amount owed to the Governor- 
General in Council on this account on the 3lst March, 1921. The 
interest shall be payable upon such dates as the Governor-General in 
Council may fix. In addition, the local Government shall pay to the 
Governor-General in Council in each year an instalment in repayment 
_ of the principal amount of the advance, and this instalment shali be 
"go fixed that the total advance shall, except where, for special reasons, 
the Governor-General in Council may otherwise direct, be repaid 
before the expiry of twelve years. It shal] be open to any local 
Government to repay in any year an amount in excess of the fixed 
instalment. : 
24. (1) The «capital sums spent by the Governor-General in 
Council upon the construction in the various provinces of 
or productive and protective irrigation works and of such 
= a eeareen other works financed from loan funds as may from time 
to time be handed over to the management of local 
Governments shall be treated as advances made to the local Govern- 
ments from the revenues of India. Such advances shall carry interest 
at the following rates, namely :— ; 
(a) in case of outlay np to the end of the financial year 1916-17, 4 
at the rate of 3°3252 per centum ; 
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(4) in the case uf outlay incurred after the financial! year 1916-17,: 


at the average rate of interest paid by the Governor-General in 
Council on loans raised in the open market since the end of that 


(2) The interest shall be payable upon such dates as the 
Governor-General in Council may fix. 

25. The Governor-General in Council may at any time make to a 

local Government an advance from the revenues or 

Advances b¥ moneys accruing to the Governor-General in Council 

pomet on guch terms as to interest and repayment as he may 
’ think fit. 

26. The payment of interest on loans and advances made under 
Priority of the three preceding rules, and the repayment of the 
interest principal of an advance under rule 23, shall be a charge 
— on the annual allocated revenues of the local Government, 
and shall have priority over all other charges, save only contributions 
pavable to the Governor-General in Council. 

27. (1) The local Government of a Governor's province shall not, 

without the previous sanction of the Secretary of State 
vovtianing i Council or of the Governor-General in Council, as the 
ae, case may be, include any proposal for expenditure on a 
* transferred subject in a demand for a grant, if such 

sanction is required by the provisions of Schedule III to these rules. 

(2) Subject to the provisions of sub-rule (1), the local 
Government of a Governor's province shall have power to sanction 
expenditure on transferred subjects to the extent of any grant voted 
by the Legislative Council. 

(3) The local Government of a Governor's province shall have 
power to sanction any expenditure on transferred subjects which 
relates to the heads enumerated in section 72D (3) of the Act, subject 
to the approval of the Secretary of State in Council or of the 
Governor-General in Council, if any such approval is required by any 
tule for the time being in force. 

‘28. (1) The powers of a local Government under the preceding 
Fk rule to sanction expenditure may be delegated by the 
of powers local Government to an authority subordinate to it, after 
et sanction. previous consultation with the Finance Department, to 
such extent as may be required for the convenient and ann 
despatch of public business. 

(2) Any sanction accorded under these rules shall onal 
Valid for the specified period for which it is given, subject, in the case 
of voted expenditure, to the voting of grants in each year. 
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t. penine establish and maintain out of provincial revenues a_ 


Insurance famine insurance fund in accordance with the provisions ~ 
‘ of that Schedule, and such fund shall be controlled and 
administered as required by those provisions. 
30. All proposals for raising taxation or for the borrowing of 
‘Taxation money on the revenues of a province shall, in.the case of 
and borrow- a Governor’s province, be considered by the Governor 
=. with his Executive Council and ministers sitting together, 
but the decision shall thereafter be arrived at by the Governor in 
Council, or by the Governor and minister or ministers, according as 
the proposal originates with the Governor in Council or the Governor 


and ministers. 


31. Expenditure for the purpose of the administration of both 
reserved and transferred subjects shall, in the first 


 Gtrevennes instance, be a charge on the general revenues and 


Sete ee balances of each province, and the framing of proposals 
Sedoabiets for expenditure in regard to transferred and reserved: 
= subjects will be a ‘matter for agreement between that 
part of the Government which is responsible for the administration of 
transferred subjects and that part of the Government which is respon~ ~ 
sible for the administration of reserved subjects. 
32. (1) If at the time of the preparation of the budget the 
4) Governor is satisfied that there is no hope of agreement 
in event of within a reasonable time between the members. of his 
ee to Executive Council on the one hand and ministers om the 
other as to the apportionment of funds between 


'. reserved and transferred departments respectively, he may, by order 
~ jnowriting, allocate the revenues and balances of the province between 


reserved and transferred subjects, by specifying the fractional 
proportions of the revenues and balances which shall he ameigcey te 
each class of subjects. 


(2) An order of allocation under this rule may he made by the 


~ Governor either in accordance with his own discretion, or in accor- 


dance with the report of an authority to be appointed by the 
Governor-General in this behalf on the application of the Governor: 
33. Every such order shall (unless it is sooner revoked) remain in 


OS erioa of force for a period to be specified in the order, which 





one year the duration thereof : 


cater of shall be not less than the duration of the then existing 
1 Legislative Council, and shall not exceed ee! mote Re 





rn Fisk tint ba tabeiath Aci bei. revoke an order of allocation or make 
~ such other allocation as has been agreed upon by them: 

Provided, further, that if the order which it is proposed to revoke; : 
was passed in accordance with the report of an authority appolnten=) oe 
by the Governor-General, the Governor shall obtain the consent of _ 
the Governor-General before revoking the same. 

34. Every order of allocation made under these rules shall provide | 
Condition of that, if any increase of revenue accrues during the period 
= of the order on account.of the.imposition of fresh taxa- 

tion, that increase, unless the legislature otherwise 
directs, shall be allocated in aid of that part of the ba scheignir se by 
which the taxation is initiated. 

35. If at the time of the preparation of any budget no agréeeteall 


Te RS 


. 7 allocation such as is contemplated by these rules has | 
of budget in been arrived at, the budget shall be prepared on the | 
corms basis of the aggregate grants respectively provided 
ororderof for the reserved and transferred subjects in the budget of — 
allocation. 

the year about to expire. 
. Part Ul.—Frxance DrraRTMENT ; 
36. (1) There shall be in each Governor's province a Finance «— 
f Department, which shall be controlled by a member of ~ 
I ee... the Executive Council. ; A 
(2) Immediately subordinate to the member there _ 
shall be a financial secretary, with whom shall be associated, if the | 


ministers so desire, a joint secretary, appointed by the Governor after — 
consultation with the ministers. . 
(3) The joint secretary shall be specially charged with the duty 
of examining and dealing with financial questions arising in relation 
to transferred subjects and with proposals for taxation or borrowing 
put forward by any minister. 
37. The Finance Department shall perform the following functions, 
ae namely :— 
rope (1) it shall be in charge of the account relating to 
. loans granted by the local Government, and shall advise 
> on the financial aspect of all transactions relating to such 
loans ; 
. (2) it shall be responsible for the safety and proper employment a 
* of the famine insurance fund ; he 
- (3) it-ahall examiné ##id report on all proposals for the increase or _ 
‘ taxation ; 4 


a) it shall dxebnise and report on all proposals for borrowing by " 
1e Government ; aah SE we eset ee E 
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raising such loans as have been duly authorized; and shall be in charge on 
of all matters relating to the service of loans ; 
(5) it shal] be responsible for seeing that proper financial Tules 


” are framed for the guidance of other departments, and that suitable 


ITER SE T'S F 


mies 


accounts are maintained by other departments and establishments 
subordinate to them ; 

(6) it shall prepare an estimate of the total receipts and disburse- 
ments of the province in each year, and shall be responsible during 
the year for watching the state of the local Government's balances ; 

(7) in connection with the budget and with supplementary 
estimates— 

(a) it shall prepare the statement of estimated revenue and 
expenditure which is laid before the Legislative Council 
in each year and any supp'ementary estimates or 
demands for excess grants which may be submitted to the 
vote of the Council ; 

(6) for the purpose of such preparation, it shall obtain from the 
departments concerned material on which to base its 
estimates, and it shall be responsible for the correctness 
of the estimates framed on the material so supplied ; 

(¢) it shall examine and advise on all schemes of new expendi- 
ture for which it is proposed to make provision in the 
estimates, and shall decline to provide in the estimates 
for any scheme which has not been so examined ; 

(8) on receipt of a report from an audit officer to the effect that 
-expenditure for which there is né sufficient sanction is being incurred, 
it shall require steps to be taken to obtain sanction or that the 
expenditure shall immediately cease ; 

(9) it shall lay the audit and appropriation reports before the 
committee on public accounts, and shall bring to the notice of the 
committee all expenditure which has not been duly authorized and 
any financial irregularities ; 

(10) it shall advise departments responsible for the collection of 
revenue regarding the progress of collection and the methods of 
collection employed. 

38. (1) After grants have been voted by the Legislative Council— 
(a) the Finance Department shall have power to 


\ 


Finance sanction any re-appropriation within a grant from one _. 
bor ext major, minor or subordinate head to another ; 
pt (6) the member or minister in charge of a depart~ 


> pin « ang ment shall have power to sanction any re-appropriat 


within a grant between heads subordinate to a-minor | | 
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e. _head which does noi involve undertaking a recurring liability, provided: — 
“that a copy of any order sanctioning such a re-appropriation shall be 
communicated to the Finance Department as soon as it is passed. 

(2) The Finance Department shal! have power to sanction the 
delegation by a member or minister to any officer or class of officers. 
of the power of re-appropriation conferred on such member or 
minister by clause (1) (4) above. 

(3) Copies of orders sanctioning any re-appropriation which 
does not require the sanction of the Finance Department shall be 
communicated .to that department as soon as such orders are 
passed. 

39, No expenditure on any of the heads detailed in section 72D (3) 
of the Act, which is in excess of the estimate for that head 

Matters "0, shown in the budget of the year, shall be incurred 
Ficeeee. — previous consultation with the Finance Depart- 
40. No office may be added to, or withdrawn from, the public 
service in the province, and the emoluments of no post 





Bstadlish- = may be varied, except after consultation with the Finance 

ment : 

changes. Department ; and, when it is proposed to add a permanent 
, or temporary post to the public service, the Finance 


Department shall, if it thinks necessary, refer for the decision of the 
Andit Department the question whether the sanction of the Secretary 
of State in Council is, or is not, necessary. 

41. Noallowance and no special or personal pay shall be sanctioned 
for any post or class of posts or for any Government 
servant without previous consultation with the Finance 
Department. 

42. No grant of land or assignment of land revenue, except when 

the grant is made under the ordinary revenue rules of the 
Gees 908 province, shall be given without previous consultation 

with the Finance Department ; and no concession, grant 
or lease of mineral or forest rights, or right to water power or of right- 
of-way or other easement, and no privilege in respect of such agen 
shall be given without such previous consultation. 

43. No proposal involving an abandonment of revenue for which . 
poe Se credit has been takep in the budget, or involving 
ment of expenditure for which no provision has been made in the 
feveoue,etc. budget, shall be submitted tor the consideration of the 
Government or the Legislative Council, por shaJl any orders. 
effect to such —T issue without a previous reference to 


Al 
and pay. 








on which it is required to advise or report under these _ 
spy _Tules shall be forwarded to the department concerned, — 
Finance and shall, if the Finance Department so require, be 
Department.  bmitted by the department concerned to the Governor — 
_ “for the orders of the local Government. The Governor may, if he 
|. thinks fit, direct that any such report shall be laid wae the 
_ eommittee on public accounts. 
45. Wherever previous consultation with the Finance Depicted 
ke is required by these rules it shall be open to that 
is ~ Presumption department to prescribe, by general or special order, 
. Finance cases in which its assent may be presumed to have been 
given. 

























Part IV.—AGENcY 


46. The Governor-General in Council may employ the agency of 
the Governor in Council of any province in the adminis- 
Pt | employment tration of central subjects in so far as such agency may, 
e we be found convenient. 
46-A. Where, in respect of a central subject, powers have 
“eed conferred by or under any law upon a local Government, such 
_ powers shall be exercised by the Governor in Council. ¥ 


Cost of Council of any province exclusively on the administration 
a a eeeee.. of central subjects shall be a charge against all-India 
~~ ments. revenues, F 
48. Ifa joint establishment is employed upon the administration 
. of central and provincial subjects, the cost of such 
oe establishment may be distributed in such manner as the 
ce eae ents a Governor-General in Council and the Governor in Council 
‘of the province concerned may agree, or, in the case of 
disagreement, in such manner as may be determined by the Secretary 
of State in Council. 


4 
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. ~ Part V.—Lirration oF Conrror. m3 


*-. - 49. The powers of superintendence, direction, and control over 
reed the local Government of a Governor's province vested in. 


following purposes, pore i— 
(1) to safeguard the administration’ me 
subjects a. 2 She 
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47. The cost of an establishment employed by the Governorin — 


of control by the Governor-General in Council under the Act shall, in. , 
—ERneaYin relation to transferred subjects, be esercieod cmly forgne:., 












be 
L (2) to: 
Sita: amen pe sepliag atcor pes) . 
(3) to safeguard the due exercise and performance of any powers. 

and duties possessed by, or imposed on, the Governor-General in 
Council under, or in connection with, or for the purposes of the: 
following provisions of the Act, namely, section 29 A, section 30° 
(1-A), Part VII A, or of any rules made by, or with the sanction of, 
the Becretaty of State in Council. ’ 


4 . 


SCHEDULE J Be 


: (See Rule 3) is 
Part |.—CENTRAL SUBJECTS % 


1, (1) Defence of India, and all matters connected ‘with ¥ 
His Majesty’s Naval, Military and Air Forces in India, or with — 
- His Majesty’s Indian Marine Service, or with any other force raised in’ | 
India other than military and armed police wholly maintained by local 7 
Governments. ‘4 
(2) Naval and military works and cantonments. B. 
2, Externa) relations, including naturalization and aliens, and ~ 
pilgrimages beyond India. ia 
3. Relations with States in India. ‘ a 
4. Political charges. ; 
5. Communications to the extent described under the following 
heads, namely :— om 
{1) railways and extra-municipal tran:ways, in so far as they are 
not classified as provincial subjects under entry 6(4) of Part Il of this, = 
Schedule ; is. 
\. (2) aircraft and all matters connected therewith ; and : 
‘. (3) inland waterways, to an extent to be declared by rule made — 
by ttie-Governor-General in Council or mF: or under legislation by the a 
Indian legislature, Bs, 
~ 6. Shipping and navigation, ‘including shining and navigation on 
Siuaciedeccnns dar it far as declared to be a central subject in 
ae aot Cosi heir approaches), beacons, lightshi q 
} gt ap’ . ’ et bs 
buoys. ¥ 
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9. Ports’ declared to be major ports by sense 
Gévernor-General in cee or by or under legislation by the —_ 
legislature. 

-10. Posts, telegraphs and telephones, including wireless instal- 
lations. 

ll. Customs, cotton excise duties, income-tax, salt and other 
sources of all-India revenues. 

12, Currency and coinage. 

13. Public debt of India. 

14. Savings Banks. 

15. The Indian Audit Department and excluded audit departments, 
as defined in rules framed under section 96D (1) of the Act. 

16. Civil law, including laws regarding status, property, civil 
rights and liabilities, and civil procedure. 

17. Commerce, including banking and insurance. 

18, Trading companies and other associations. 

19. Control of production, supply, and distribution of any articles 
in yespect of which control by a central authority ‘s declared 
by rule made by the Governor-General in Council or by or under 
legislation by the Indian legislature to be essential in the public 4 
interest. 

20. Development of industries, in cases where such development 
‘by central authority is declared by order of the Governor-General in 
Council, made after consultation with the local Government or local 
Governments concerned, expedient in the public interest. 

21. Control of cultivation and manufacture of opium, and séle of 


opium for export. 


22. Stores and stationery, both imported and __ indigenous, 
fequired for Imperial Departments. 

23. Control of petroleum and explosives. 

» 24. Geological survey. 

25. Control of mineral development, in so far as such control 
is reserved to the Governor-General in Council under rules 
made or sanctioned by the Secretary of State, and regulation of 
mines. cf 
» 26. Botanical survey. 

27. Inventions and designs. 

28. Copyright. 

29. Emigration from, and immigration into, British India, and 
inter-provincial migration. 


1 The ports of Calcutta, Bombay, Karachi, Aden, Rangoon and 
em have been declared to be 





32. Control of arms and ammunition. *. 
33. Central agenciés and institutions tor research (including 
observatories) and for professional or technica] training or pone 


of bgt studies. 


Ecclesiastical administration, including European cunatiniesr : 


a Survey of India. 

36. Archwology. 

37. Zoologieal Survey. 

38. Meteorology. 

39. Census and statistics. 

40. All-India services. 

41. Legislation in regard to any provincial subject, in so far as 
such subject is in Part I] of this Schedule stated to be subject to 
legislation by the Indian legislature, and any powers relating to 


such subject reserved by legislation to the Governor-General in ° 


Council. 

42. Territorial changes, other than inter-provincial, and decla- 
ration of laws in connectioa therewith. 

43. Regulation of ceremonial, titles, orders, precedence and civil 
aniform. 

44. Immovable property acquired by, and maintained at the cost 
of, the Governor-General] in Council, 

45. The Public Service Commission. 

46. All matters expressly excepted by the provisions of Part II of 
this Schedule from inclusion among provincial subjects. 

47. All other matters not included among provincial subjects 
under Part II of this Schedule. 


Part I].—PROVINCIAL SUBJECTS 


1. Local self-government, that is to say, matters relating to the 
constitution and powers of municipal corporations, improvement 
trusts, district boards, mining boards of health, and other local 
authorities established in a province for the purpose of local 
self-government, exclusive of matters arising under the Cantonments 
Act, 1910; subject to legisiation by the Indian legislature as 
regards— 

(1) the powefs of such authcrities to borrow otherwise than from 
a provincial government, and 
(2) the levying by such authorities of taxation not included in 
* Schedule Il to a: a Rules. 
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asylums, and provision for medical education. me 


' 3. Public health dnd sanitation and vital statistics, weasel to 
- legislation by the Indian legislature in réspect to infectious and 

|. contagious diseases to such extent as may be declared by any Act of 

a, the fesies legislature. 

F 4. Pilgrimages within British India. 8 

pa BS jucation : provided that— arse. 

bi " (1) the following subjects shall be excluded, namely :— 

i (a) the Benares Hindu University (the Aligarh Muslim 

5 University) and such other Universities constituted after 

; the commencement of these rules as may be declared by 

the Governor-General! in Council to be central sehen: 
and 


is Governor-General in Council for the benefit of members. 
i of His Majesty’s Forces or of other public servants or of 
fe . the children of such members or servants ; and 
i (2) the following subjects shall be subject to legislation by the 
Indian legislature, namely :— 
(a) the control of the establishment and the regulation of the 


after the commencement of these rules, and : 
(6) the definition of the jurisdiction of any University ontside 
the province in which it is situated, and + 
(c) for a period of five years from the date of the commence- 
ment of these rules, the Calcutta University, and the 
control and organization of secondary education in. the 
Presidency of Bengal. 
6. Public Works, other than those falling under entry 14 of this 
* Part and included under the following heads, namely :— 

(1) construction and maintenance of provincial buildings used or 
intended for any purpose in connection with the administration of the 
province ; and care 6f historical monuments, with the. exception of 
ancient monuments as defined in section 2 (1) of the Ancient Monu- 
ments Preservation Act, 1904, which are for the time béing declared to 

be protected monuments under section 3 (1) of that Act; provided 
that the. Governor-General in Council, may, by notification in Zhe 
Gazette of India, remove any such motument frofs pate espn az a 
this exception ; 

roads, bridges, ferries, tunnels, ropeways and causeways, and 
of communication, ee 
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(6) Chiefs’ Colleges and any institution maintained by the P 
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constitutions and functions of Universities constituted 7 
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«control over construction and maintenance of means of communication _ 


. declared by the Governor-General in Council to be of military import+ 
“ance, and as regards incidence of special expenditure connected 
therewith, as the Governor-General in Council may prescribe ; 

(3) tramways within municipal areas ; and 

(4) light and feeder railways and extra-municipal tramways, in 
so far as provision for their construction and management is by 
provincial legislation ; subject to legislation by the Indian legislature 
in the case of any such railway or tramway which is in physical 
connection witha main line or is built on the same gauge as an 
adjacent main line. 

"7, Water-supplies, irrigation and canals, drainage and embank- 
ments, water storage and water power ; subject to legislation by the 
Indian legislature with regard to matters of inter-provincial concern 
or affecting the relations of a province with any other territory. 

8. Land revenue administration as described under the following 
heads, namely :— 

(1) assessment and collection of land revenue ; 

(2) maintenance of land records, survey for revenue purposes, 
records-of-rights ; 

(3) laws regarding land tenures, relations of landlords and 
tenants, collection of rents ; 

(4) Courts of Wards, encumbered and attached estates ; 

(5) land improvement and agricultural loans ; 

(6) colonization and disposal of Crown lands and alienation of land 
revenue ; and 

(7) management of Government estates. 

9, Famine relief. 

10. Agriculjure, including fesearch institutes, experimental and 
demonstration farms, introduction of improved methods, provision 
for agricultural education, protection against destructive insects and 
pests and prevention of plant diseases, subject to legislation by the 
Indian legislature in respect to destructive insects and pests and 
plant diseases to such extent as may be declared by any Act of the 
Indian legislature. 

ll, Civil Veterinary Department, including provision for veterinary 
training, improvement of stock, and-prevention of animal diseases ; 
“subject to legislation by the Indian legislature in respect to-animal 
diseases to such extent as may be declared by any Act of the Indian 
legislature. 

12. Fisheries. 

\ 13. Co-operative Societies. 
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14. Forests, including preservation of game therein and all build~_4 
ings and works executed by the Forest Department; subject to 
legislation by the Indian legislature as regards disforestation of 
reserved forests. 


oS ag acquisition ; subject to legislation by the Indian — 


, that is to say, the control of production, anialeriien, 
, purchase, and sale of alcoholic liquor and 


| 0n, or in relation to, such articles, but excluding, in the case of opium, 


control of cultivation, manufacture and sale for export. . 
Administration of justice, including constitution, powers, main- 

tenance and organization of courts of civil and criminal jurisdiction 

within the province ; subject to legislation by the Indiaa legislature 


~ as regards High Courts, Chief Courts and Courts of Judicial Commis- 
-sioners, and any courts of criminal jurisdiction. 


16. Provincial law reports. 

19, Administrators-General and Official Trustees; subject to 
legislation by the Indian legislature. 

20. Non-judicial stamps, subject to legislation by the Indian 
legislature, and judicial stamps, subject to legislation by the redian 
legislature as regards amount of court-fees levied in relation te suits 
and proceedings in the High Courts under their original jurisdiction. 

21. Registration of deeds and documents ; subject to ———- 
by the Indian legislature. 

22. Registration of births, deaths, and marriages; subject to 


» legislation by the Indian legislature for such classes as the Indian 
‘legislature may determine. 


23. Religious and charitable endowments. 

24. Development of mineral resources which are Government 
property, subject to rules made or sanctioned by the Secretary of 
State, but not including the regulation of mines. 

25. Development of industries, including industrial research and 
technical education. 

26. Industrial matters included under ‘the following rT. 
namely :— 

(1) factories ; 
(2) settlement of labour disputes > : 
(8) electricity ; So J e 

_ (4) boilers ; vie ; 

(5) gas; 

) smoke-nuisances ; and wa 
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instirance (general, health and accident) and housing ; 5 | 

subject as to heads (1), (2), (3), (4), and (7) to legislation by the 
indian legislature. . 

27. Stores and stationéry, subject, in the case of im 
and stationery, to such rules as may be prescribed by er 
State in Council. 

2. Adulteration of foodstuffs and other artic 










legislation by the Indian legislature as regards im d export 
trade. “i 

29. Weights and measures ; subject to legislation by the Indian 
“a ee ee 


Ports, except such ports as may be declared by rule made by | 
the wy ok General in Council or by or under Indian legiclation to 
be mgjor ports. 
31. Inland waterways, including shipping and navigation therevn 
so far as not declared by the Governor-General in Council to be 
_ eentral subjects ; but subject as regards inland steam-vessels to legis- 
lation by the Indian legislature. 
. 32. Police, including railway police; subject, in the case of 
é tailway police, to such conditions as regards limits of jurisdiction and 
~ railway contributions to cost of maintenance as the Governor-General 
in Council may determine. : Py 
33. The following miscellaneous matters, namely :— 
(1) regulation of betting and gambling - 
(2) prevention of cruelty to animals ; 
(3) protection of wild birds and animals ; ; 
(4) control of poisons; subject to legislation by the Indian 
legislature ; - 
(5) control of motor-vehicles ; subject to legislation by the Indian 
tegislature as regards licences valid throughout British India; and 
(6) control of dramatic performances and cinematographs ; 
subject to legislation by the Indian legislature in regard to sanction 
of films for exhibition. 
34. Control of newspapers, books and printing presses ; subject to 
Jegislation by the Indian legislature. 
i . Coroners. . 
‘36. Excluded areas. 
37. ee tribes ; wxied to legislation by the Indian legisla- 
ture. 
38. diane vagraney ; subject to legislation by the ie 
e* at” i ‘ i - 
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’ 39. Prison, prisoners (except State prisoners) and reformatories¥™ 
subject to legislation by the Indian legislature. 

40. Pounds and prevention of cattle trespass. 

41. Treasure trove. . 

Libraries (except the Imperial Library) and museums (except 
ndian Museum, the Imperial War Museum and the Victoria 
M i tta) and Zoological Gardens. 
3. P 1 Government Presses. 
s for Indian and provincial legislatures ; subject to 
ed under Sections 64 (1) and 72A (4) of the Act. 
. Regulation of medica) and other professional qualifications 

and standards ; subject to legi$lation by the Indian legislature. ; 

46. Local Fund Audit, that is to say, the audit by Government 
agency of income and expenditure controlled by local bodies. 

47. Control, as defined by rule 10, of members of all-India 
and provincial services serving within the province, and control, 
subject to legislation by the indian legislature, of public services 
within the province other than all-India services. 

48. Sources of provincial revenue, not included uncer previoy. 
heads, whether— i 

(1) taxes included in the Schedules to the Scheduled Taxes. 
Rules ; or 
‘ (2) taxes not included in those Schedules, which are imposed by 
a or under provincial legislation which has received thé previous 
sanction of the Governor-General. 
a 49, Borrowing of money on the sole credit of the province ; subject 











to the provisions cf the local Government (Borrowing) Rules. 

50. Imposition by legislation of punishments by fine, penalty, or 
imprisonment for enforcing any law of the province relating to any 
{provincial subject; subject to legislation by the Indian legislature in 

the case of any subject in respect of which such a limitation is imposec” 
under these rules. 

51. Any matter which, though falling within a central subject, is 
declared by the Governor-General in Council to be of a merely local 
or private nature within the province. 


SCHEDULE II 


. 


(See Mule 6) 
List OF PROVINCIAL SUBJECTS FOR TRANSFER 
Column 1 Column I 


1. Localself-government—that is tosay, matters All Governors” 
© ° gelating to the coff8titution and powers of ninaictpel provinces, 
¥ 7 ; 


» ‘ * 
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po = Colunm I 

-orporations, improvement trusts, district boards, 
mining boards of health, and other local authorities 
established in the province for purposes of local 
self-government, exclusive of matters arising under 
the Cantonments Act, 1910; subject to legislation 
by the Indian legislature as regards (a) the powers 
of such authorities to borrow otherwise than from 
a provincial Government, and (6) the levying by 
such authorities of taxation not included in Schedule 


1] to the Scheduled Taxes Rules. . 


2. Medical administration, including hospitals, 
dispensaries and asylums, and provision for 
medical education. 

3. Pubijic health and sanitation And vital 
statistics ; subject to legislation by the Indian 
legislature in respect to infectious and contagious 
diseases to such extent as may be declared by any 
Act of the Indian legislature. 

4. Pilgrimages within British India. 

5. Education, other than European and Anglo- 
Indian education, provided that— 

(1) the following subjects shall be excluded, 
Qamely :— 

{@) the Benares Hindu University, the 
Aligarh Muslim University, and such 
other Universities, constituted after 
the commencement of these rules, as 
may be declared by the Governor- 
General in Council to be central 
subjects ; and " 

(6) Chiefs’ Colleges and any institution 
maintained by the Governor-General 
in Council for the benefit of members 
of His Majesty’s Forces or of other 
public servants or of the children of 
such members or servants : and - 

(2) the following subjects shal! be suisject to 
legislation by the Indiana legislature, namely :— 

(a) the contral of the establishment and the 
regulation of the constitutions and 


—_ « 


* 


Column II 


All Governors’ 
provinces. 





Ditto, 


Ditto. 


e Ditto. 
Ditto. 





functions of Universities constituted 
after the commencement of these | 


N rules ; and 3 
- (4) the definition of the jurisdiction of any 
University outside the province in 

Which it is situated ; and 
(c) for a period of five years from the date 
of the commencement of these rules, 
the Calcutta University and the con- 


education in the Presidency of Bengal. 

| 6, » Public works, other than those falling under 
{entry II of this part, and included under the 
following heads, namely :— ai 
f (1) construction and maintenance of provincial 
| buildings, other than residences of Governors of 
f provinces, used or intended for any purpose in 

connection with the administration of the province 

on behalf of te departments of Government con- 
cerned, save in so far as the Governor may assign 
-- such work to the departments using or requiring 
such buildings ; and care of historical monuments, 
F with the exception of ancient monuments, as 
|. defined in section 2(1) of the Ancient Monuments 

Preservation Act, 1904, which are for the time being 
Saas to be protected monuments under section 
} 1). of that Act: provided that the Governor- 
| General in Council may, by notification in The 
& Gasette of /ndia, remove any such monument from 

the operation of this exception ; 
, (2) roads, bridges, ferries, tunnels, ropeways 
and causeways, and other means of communi- 
F eation, subject to such conditions as regards 
contro] over construction and maintenance of 
means of communication declared by the Governor- 
General in Council to be of military importance, 
and as regards incidence of special expenditure 
connected therewith, as the Gorse Ce: in 
Council may prescribe ; 

(3) Mice cin hatte niunicipal areas ; sod 
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All Governors’ 
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cept Assam. 
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(4) light and feeder railways and extra-muni- 
cipal tramways, in so far as provision for their 


construction and management is made by provin-— 


cial legislation, subject to legislation by the Indian 
legislature in the case of any such railway or 
tramway which is in physical connection with a 
main line oris built on the same gauge as an 
adjacent main-line. 

7. Agriculture, including research institutes, 
experimental and demonstration farms, introduc- 
tion of improved methods, provision for agricul- 
tural education, protection against destrictive 
insects and pests and prevention of plant diseases ; 
subject to legislation by the Indian legislature in 
respect to destructive insects and pests and plant 
diseases to such extentas may be declared by 
any Act of the Indian legislature. 

8.. Civil Veterinary Department, including 
provisién for veterinary training, improvement of 
stock, and prevention of animal diseases ; subject 
to legislation ‘by the Indian legislature in respect 
to animal diseases tu such extent as may be 
declared by any Act of the Indian ee 

9. Fisheries. 


10. Co-operative Societies. 


ll. Forests, including preservation of game 
therein, and all buildings and works executed by 


All Governors’ 
provinces. 


Ditto. 


All Governors’ 


provinces, ex-_ 
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cept Assam. 


All Governors? 
provinces. 
Bombay. 


the Forest Department, subject to legislation by _ 


the Indian legislature as regards disforestation of 
reserved forests. 

12.. Excise, that is to say, the control of 
production, manufacture, possession, transport, 
purchase and sale of alcoholic liquor snd intoxi- 
cating drugs, and the levying of excise duties and 
t Jicense fees on, or in relation to, suck articles, but 
excluding, in the ‘case of opium, control of culti- 





All Governors’ 
provinces, ex- 
cept Assam. 
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Column I Column Ii 


13. Registration of deeds and documents, All Governors’ 


subject to legislation by the Indian legislature. provinces. 
14. Registration of births, deaths, and marria- Ditto, 
ges; subject to legislation by the Indian § 


legislature for such classes as the indian legisla- 
ture may determine. 


15. Religious and charitable endowments. Ditto. 

16. Development of industries, including Ditto, 
industrial research and technical education. 

17. Stores and stationery required for trans- Ditto, 


ferred departments; subject, in the case of imported 
stores and stationery, to such rules as may be 
prescribed by the Secretary of State in Council. 
18. Adulteration of foodstuffs and other articles ; Ditto, 
subject to legislation by the Indian anne as 


regards import and export trade. 

19. Weights and measures, subject to seats 1\tto 
tion by the Indian legislature us regards stan- 
dards. 

20. Libraries (other than the Imperial Library), Ditte 


Museums (except the Indian Museum, the Im- 
perial War Museum, and the Victoria Memorial, 
Calcutta), and Zoological Gardens. 


SCHEDULE Ill 


(See Rule 27) 
RULES RELATING TO TRANSFERRED SUBJECTS. 


1. The previous sanction of the Secretary of State in Council is 
necessary— 5 
(1) to the creation of any new or the abolition of any existing 
permanent post, or to the increase or reduction of the pay drawn by 
the incumbent of any permanent post, if the post in either case is one 
which would ordinarily be -held by a member of an all-India service, 
or to the increase or reduction of the cadre of an all-India service ; 


ie > 
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(2) to the creation of a permabent post on a maximum rate of 
pay exceeding Rs. ‘1,200 a month, or the increase of the maximum pay 
of a sanctioned permanent post to an amount exceeding Rs. 1,200 a 
month ; 

(3) to the creation of a temporary post with pay exceeding 
Ks. 4,000 a month or to the extension beyond a period of two years of 
a temporary post (or deputation) with pay exceeding Rs, 1,200 a 
month ; e A 

(4) to the grant to any Government servant or to the family or 
other dependants of any deceased Government servant of an 
allowance, pension or gratuity which is not admissible under rules 
made or for the time being in force under section 96B of the’ Act, 
except in the following cases :— 

(a) compassionate gratuities to the families of Government 
servants left in indigent circumstances, subject to such 
annual limit as the Secretary of State in Council may 
prescribe ; and 

(4) pensions or gratuities to Government servants wounded or 
otherwise injured while employed in Government service 
or to the families of Government servants dying as the 
result of wounds or injuries sustained while employed in 
such service, granted in accordance with such rules as 
have been or may be laid down by the Secretary of State 
in Council in this behalf ; and ° 

(5) to any expenditure on the purchase of imported stores or 
stationery otherwise than in accordance with such rules as may be 
made in this behalf by the Secretary of State in Council. 

2, (1) Every application for the sanction of the Secretary of State 
in Council required by paragraph 1 shall be addressed to the 
Governor-General! in Council, who shall, save as hereinafter provided, 
forward the same with his recommendations, and with such further 
explanations of the proposal as he may have seen fit to require from 
the local Government, to the Secretary of State in Council. 

(2) If the application relates to— 

(a) the grant in an individual case of any increase of pay, or 

(6) the creation of a temporary post, 

the Governor-General in Council may, at his discretion, on behalf of 
the Secretary of State in Council, sanction the proposal, or may, and, if 
‘he dissents from the proposal, shall, forward the application with his 
Tecommendations, and with such further explanations of the proposal 


_ as he may have seen fit to require from the local Government, for the 


orders of the Secretary of State in Council. 


*.. 





SCHEDULE IV : 


(See Rule 29) 


1. The local Governments mentioned below shall, save as 
hereinafter provided, make in every year provision in their budgets 
for expenditure upon relief of, and insurance against, famine, ofsuch 
amounts respectively, (hereinafter referred to as the — 
assignments), as are stated against each :— 


= oe 


Rs. 

Madras... a wee te 6,61,000 
t Bombay Bing See ... 63,60,000 
i Bengal... 3 ne .. --2,00,000 
i United Provinces .. ies ...  39,60,000 
ie Punjab a pe ...  3,81,000 
i Burma tos oe oes 67,000 
! Bibar and Orissa . See « —:11,62,000° x 
r Centrai Provinces... ses .- 47,26,000 

Assam .,. ooo we oes 10,000 


\ 
f 2, The annual assignment shall not be expended, save upon the 
relief of famine or the construction of protective irrigation works or 
other works for the prevention of famine. Any portion of an 
assignment which, is not so spent shall be transferred to the famine 
insurance fund of the province. 

3. The local Government, in ‘making provision in its budget for 
the annual assignment, shall include in demands for grants such 
“portion of the assignment as is proposed to be expended for the 
relief of famine or the construction of protective irrigation works or 
other works for the prevention of famine. ‘Nhe amount required, 
over and above the grants voted for the aforesaid purposes, to make 
up the total of the annual assignment shall not be included in a 
demand for a grant, but shall be provided in the shape of a lump 
sum allocated for transfer to the famine insurance fund. © 
* 4. The famine insurance fund shall consist of the unexpended 
balances of the annual-assignments for each year, transferred to the 
fund under paragraph 2 of this Schedule, together with any interest 
which may accrue on these balances. : 
_ §. The local Government may, in any year when the accumulated 
total of the famine insurance fund of the province is not less than > 
"six times the amount of the annual assignment, aren sptich iy e 5 
the partes of the annual assignment. 
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The famine insurance fund shall form part of the general 
ances of the Governor-General in Council, who shall pay at the 
of each year interest on the average of the balances held in the 

on last day of each quarter. The interest shall be 
calculated at the average rate at which the Governor-General in 
Council has during the year borrowed money by the issue of treasury — 
bills. Such interest shall be credited to the fund. . 

7. The local Government may at any time expend the balance at’ = 
its credit in the famine insurance fund for any of the purposes. | 
specified in paragraph 2 of this Schedule. | 

8. Such balances may further be utilized in the grant of loans to — 
cultivators, either under the Agriculturists’ Loans Act, 1884, orfor — 
relief purposes, When such loans have been granted, payments of — 
interest on loans and repayments of principal shall be credited to the” 
fund as they occur, and irrecoverable loans written off shall form a.” 
final charge against the fund. 

9, In case of doubt whether the purpose for which it is proposed — 
to spend any portion of the annual assignment or the famine insurance: _ 
fund is one of the purposes specified in paragraph (2) of this. _ 
Schedule, the decision of the Governor shall be final, ; 

10.. The annual accounts of the annual assignments and of they ~ 
fund shall be maintained in forms to be prescribed in this behalf by 
the Anditor-General. 
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Tue Locat GovERNMENT (BORROWING) RULES* 


Short tithe 1. (1) These rules may be called the Local Govern- 
and eom- ment (Borrowing) Rules. 

r (2) They shall come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 
the Secretary of State in Council, and different dates may be appoin- 
ted for different parts of India. 

3 2. A local Government may raise loans on the security 
Heed _ of the revenues allocated to it for any of the following 
jeans nay purposes, namely :— 
=e (1) to meet capital expenditure on the construction 
or acquisition (ineluding the acquisition of land, maintenance during: 

1 See N No. 309-S. in The Gazette of India (Extre.), 

| December 16, 1920 ; see alse The Bengal Legislative Council Manual, 
| 1924, pp. 133 and 16. 
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be 


«onstruction and equipment) of any work or permanent asset of a _ 
material character in connection with a project of beating public 
utility, provided that— 
(a) the proposed expenditure is so large that it cannot reason- 
ably be met from current revenues ; and 
(6) if the project appears to the Governor-General in Council 
unlikely to yield a return of not less than such per- 
centage as he may from time to time by order prescribe, 
arrangements are made for the amortization of the 
debt ; 

(2) to meet any classes of expenditure on irrigation which have 
under rules in force before the passing of the Act been met from 
Joan funds ; 

(3) for the giving of relief and the establishment and mainte- 

- mance of relief works in times of famine or scarcity , 

(4) for the financing of the Provincial Loan Account’ and 

(5) for the repayment or consolidation of loans raised in 
accordance with these rules or the repayment of advances made by 
the Governor-General in Council. 

3. (1) No loan shall be raised by a local Government without the 
sanction (in the case of loans to be raised in India) of the Governor- 
General in Council, or (in the case of loans to be raised outside 
India) of the Secretary of State in Council, and in soggtvese the 
raising of a loan the Governor-General in Council or the Secretary 
of State in Council, as the case may be, may specify the amount of 
the issue and any or all of the conditions under which the loan shall 
be raised. 

(2) Every application for the sanction of the Secretary of State 
required by this rule shall be transmitted through the Governor- 
General in Council. 

4. Every loan raised by a local Goverpment in accordance with 
these rules shall be acharge on the whole of the revennes 
allocated to the local Government, and all payments 
in connection with the service of such loans shall be made in 
priority to all payments by the local Government other than the 
payments of — 

(1) the fixed provincial contribution payable to the Governor- 
“General in Council ; 

(2) interest due on sums advanced to the local Government by 
the Governor-General in Council from the revenues of India; and 

(3) interest due on all loans previously raised by the local 

Government, 
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APPENDIX D 4 


THe TRANSFERRED SUBJECTS (TEMPORARY ADMINISTRATION) 
: Rugs * 


Short title 1, (1) These rules may be called the Transferred 
and com- . Subjects (Temporary Administration) Rules. 

g (2) They shall come into force on a date to be 
appointed by the Governor-General in Council with the approval © 
of the Secretary of State in Council, and different dates may be 
appointed for different parts of India. 

Varanay in 2. In case of emergency where, owing to a vacancy, 
office ot there is no minister in charge of a transferred subject, * 
minister, 

the Governor— 

(1) shall, if another minister is available and willing to take 
charge of the subject, appoint such minister to administer the 
subject temporarily ; or | 

(2) may, if the vacancy cannot be provided for in the manner 
aforesaid, himself temporarily administer the subject, and, while so 
doing, shal¥ exercise, in relation to such subject, all such powers in 
adgition to his own powers as Governor as he could exercise if he 
were the minister in charge thereot. 

3. In any’case in which the Govervor himself undertakes tempo- 
BN. rarily to administer a subject under these rules, he shall 
——— certify that an emergency has arisen in which, owing toa 
ministerial vacancy, it is necessary for him so to do, and 
shall forthwith forward a copy of such certificate for the information 
of the Governor-General in Council. ‘ 
, Administra- 4. Such temporary administration by the Governor 
tion to be shall oniy continue until a minister has been appointed 
\ * to administer the subject. 
Certification 5.. The Governor shall not exercise in respect of such 
A iaacall subject the powers conferred on him by section 72E 
F of the Government of india Act. 
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1 See Notification No. 310-S. in« Zhe Gazetle.of Jndia (Extra.), 
December 16, 1920; see also The Bengal Legislative Council 
Manual, 1924, pp. 134-35: 
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ia Tue ScuEDULED Taxes RuLes* 

3, (2) These rules may be called the Scheduled Taxes Rules. 

*. :Short title (2) They shall come into force on a date to be 
Ee: nn opp appointed by the Governor-General in Council, with the 


approval of the Secretary of State in Council, and 

"different dates may be appointed for different parts of India. 
F 2 2. The Legislative Council of a province may, without the previous 
Y cpaxeswnicn S22ction of the Governor-General, make and take into 
*. may beim- consideration any law imposing, for the purposes of the 
for ¢ local Government, any tax included in Schedule 1 to 


R these rules, 
a sovernment, . Me 















<, 

-» 3. The Legislative Council of a province may, without the previous 
e oN sanction of the Governor-General, make and take into 
~ maybeim- consideration any law imposing, or authorizing any local 
ier pi posed of authority to impose, for the purposes of stich local 
A ee. * authority, any tax included in Schedule Il to these rules. 


4. The Governor-General in Council may at any time, by order, 
: make any addition to the taxes enumerated in Schedules 
“Additions to I and II to these rules. - 


5. Nothing in these rules shall affect the right of a local authority 
PT a to impose a tax awithout previous sanction or with the 
4 ne previous sanction of the local Government when such 
ig it is conferred upon it by any law fur the time being in force. 
SCHEDULE I 


ae A tax on land put to uses other than agricritural. 

2. A taxon succession or on acquisition by auryivinep ina joint 
- family. ; 
3. A tax on any form of betting or gambling permitted by “ties, 
4. A tax on advertisements. ' 
5. A tax on amusements. ‘a ‘i 
~ 6. A taxon any specified aerery- , = 
2, Aregistration fee. 
oars 8, A stamp duty other than duties of which the amount & fixed by 
~ Indian legislation. — fy 


- 1See Notification No, 311-S.> in The Gael of Andi, rn, 
Q ep Bese sane age Eee nest SAE ee rae 
. + pp. 135-36. : 








(In this Schedule the word ‘ tax ' includes a cess, rate, duty or fee.) 

1,_A toll. F 

2. Ttebes Wit cciand values. 

3. A taxon buildings. 

4. A tax on vehicles or boats. 

5. A tax on animals. 

6. .A tax on menials and domestic servants. . 

7, An octroi. .~ <4 

8. A tereninal tex on goods imported into a loca! area in whichan 

octroi was levied on or before the 6th July, 1917. S 

S. A tax on trades, professions and callings. . . t 

10. A tax on private markets. 

1}. A tax imposed in return for services rendered, such as— 
(@) a water rate ; - 
(6) a ligitting rate ; | 
(¢) a scavenging, sanitary or sewage rate ; 3 
(d@) a drainage tax ; and ) 
(e¢) fees for the ase of markets and other public conveniences, 
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“Tue Local LeGIsLaTURES (PREVIOUS SANCTION) RULES," 
1. (1) These riiles may be called the Local Legislatures (Previous | 
wel 





Short tite Sanction) Rules. 
and com- (2) They shall come into force on a date to be 
appointed by the Governor-General in Council, with the 
approval of the Secretary of State in Council, and spameee! dates may 
be appointed for different parts of India. 
2. A local legislature may not repeal or alter, withoustiise previous 


| 


Tec sanction of the Governor-General— 
pn dag (1) any law made by any authority in British India 
foean before the commencement of the Indian Councils Act, 


‘sanction 186]: provided that the Governor-General in Council 
may, by notification in The Gazette of India, declare that this provision 
ie eee eT alle in a he may specify, and if he does 


"Dee ; No. 2:8. in Cag Gazette of India (extra.), 
ie see The Bengal Legistative Council 
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$0, previous sanction shall not thereafter be necessary to the ttergtne amy 
or repeal of that law; or 

(2) any law specified in the Schedule to these rules or any law 
made by the Governor-General in Council amending a law so 


specified. 


SCHEDULE. 
Year. No. Short title. 
* 
1860 XLV The Indian Penal Code, 1860. %, 
1864 Ill The Foreigners Act, 1864. 
1865 III The Carriers Act, 1865. 
re 4 X The Indian Succession Act, 1865. 
f os XV The Parsi Marriage and Divorce Act, 1865. 
* oi XXI_ The Parsi Intestate Succession Act, 1865. 
1866 XXI_ The Native Converts’ Marriage Dissolution Act, 


1866. 
* XXVILL The Trustees’ and Mortgagees’ Powers Act, 1866. 
1867 XXV_ The Press and Registration of Books Act, 1867. 


1869 IV The Indian Divorce Act, 1869. \ 
1870 XXI The Hindu Wills Act, 1870, » 
1872 I The Indian Evidence Act, 1872. 
— 11] The Special Marriage Act, 1872. 
>> IX The Indian Contract Act, 1872. 
vi XV The Indian Christian Marr’age Act, 1872. 
1873 X= The Indian Oaths Act, 1873. 
Po... 3874 11] The Married Women’s Property Act, 1874. 
s XIV The Scheduled Districts Act, 1874. 
vf XV The Laws Local Extent Act, 1874. 
1875 IX The Indian Majority Act, 1875. 
1877 1 The Specific Relief Act, 1877. 
1881 V The Probate and Administration Act, 1881. 
rT XIII «The Fort William Act, 1881. . 
oF XXVI_ The Negotiable Instruments Act, 1881. - 
1882 II The Indian Trusts Act, 1882. 
is IV The Transfer of Property Act, 1882. 
- VIL The Powers of Attorney Act, 1882. 
1889 IV The Indian Merchandise Marks Act, 1889. 
af VIL The Succession Certificate Act, 1888 
- XV The Indian Official Secrets Act, 1889. x 


~ 1890 VIII The Guardians and Wards Act, 1890. 
- IX The Indian Railways Act, 1890. 
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"APPENDIX F. 
Year. No. Short title. 
1891 XVIII The Bankers’ Books Evidence Act, 1891, 
1895 XV_ The Crown Grants Act, 1895, 
1897 Ill The Epidemic Diseases Act, 1897. 
*” X The General Clauses Act, 1897. > 
os XIV o@he Indian Short Titles Act, 1897. 
1898 V_ The Code of Criminal Procedure, 1898. 
a IX, The Live-stock Importation Act, 1898. 
1899 IN The Indian Arbitration Act, 1899. 
1903 XIV The Indian Foreign Marriage Act, 1903. 
non XV _ The Indian Extradition Act, 1903. 
1908 V The Code of Civil Procedure, 1908. 







le IX The Indian Limitation Act, 1908, 
- XIV The Indian Criminal Law Amendment Act, 1908. 


ae XV_ The Indian Ports Act, 1908. 
oa XVI The Indian Registration Act, 1908. 
1999 Ill The Presidency-towns Insolvency Act, 1909. 
i” IV The Whipping Act, 1909, 
o Vil The Anand Marriage Act, 1909. 
1910" 1 The Indian Press Act, 1910.* 
191] X The Seditious Meetings Act, 1911. 
1912 IV The Indian Lunacy Act, 1912. 
Pe V_ The Provident Insurance Societies Act, 1912. 
3 VI The Indian Life Assurance Companies Act, 1912, 
1913 Vi The Mussalman Wakf Validating Act, 1913. 
.. VIL The Indian Companies Act, 1913. 
19l4 1} The Destructive Insects and Pests Act, 1914, * 
ae Til The Indian Copyright Act, 1914. “ 
rr IX The Local Authorities Loans Act, 19142 
_ 1916 XV The Hindu Disposition of Property Act, 1916. 
*, 1917 I The Inland Steam-Vessels Act, 1917, 
Aes XXVI_ The Transfer of Property (Validating) Act, 1917. 
. 1918 X The Usurious Loans Act, 1918) 
“19g XL The Anarchical and Revolutionary Crimes Act, 
Jf 1919.* 
1920 V_ The Provincial Ingolvency Act, 1920. 
asp X The preg pel Act, 1920. 
sande XIV" he com and <p Trusts Act, 1920. 
ech fa is ; ; 
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i 
3 THE RESERVATION OF BILLS RULES’ 
Be 
i Short title 1. (1) These rules may be called the Reservation of 
ok and com- Bills Rules. 

mencement, 














(2) They shal! come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 
the Secretary of State in Council, and differeat dates may be appoint- 
ed for different parts of India. 

2. The Governor of any Governor's province shall reserve, for the 
Bills which Consideration of the Governor-General, eny Bill which 
maust be has been passed by the Legislative Council of the pro- 
igecahey vince and is presented to the Governor for his assent, 
if the Bill appears to the Governor to contain provisions in respect of 
which the Bill has not been previously sanctioned by the Governor- 
General under sub-section (3) of section SOA of the Government of 
India Act,— \ 

(1) affecting the religion or religions rites of any class of British , 
subjects in British India, or, 
(2) regulating the constitution or functions of any University, or 
(3) having the effect of including within a transferred subject 
matters which have hitherto been classified as reserved subjects, or 
(4) providing for the construction or management of a light or 
_ feeder railway or tamway other than a tramway within municipal 
limits, or 
(5) affecting the land revenue of a province either so as to=— 
(a) prescribe a period or periods within which any temporarily- 
“settled estate or estates may not be re-assessed to land 
revenue, or 
(6) limit the extent to which the assessment to land revenue ef 
such an estate or estates may be made or en hanced, or 
(c) modify materially the general principles rpon which land 
revenue has hitherto been assessed, 
if such prescription, limitation or modification appears to the 
Governor to be likely seriously to.affect the —_ revenues of. the 
province. 


a See Notification, No. 313-S. in The Gazette of India oe 
December 16, 1920; see also, The Bengal ete ee 
_ Manual, 1924, pp. 138-40. : ie. 
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“=~. 3. The Governor of auy Governor’s province may reserve for the 





Bilis which consideration of the Governor-General, any Bill which 
may be has been passed by the Legislative Council of the 
reserved, 5 ‘ ‘ 
province and is presented to the Govegnor for his assent, 

if any provisions of the Bill in respect of which it has not been 
previously sanctioned by the Governor-General under sub-section 
(3) of section 80A of the Government of India Act, appear to the 
4overnor— 

{1) to affect any matter wherewith he is specially charged under 
his lnstruament of Instructions, or 

(2) to affect any central subject, or 

(3) to affect the interests of another province, 


APPENDIX H 


Noxs-OrriciaL (Derrnitron) Ruves* 


Short title 1, (1) These rules may be called the Non-official 
and com- (Definition) Rules. 
mencement 


(2) They shall come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 
the Secretary of State in Council, and different dates may be appoint- 
ed for different parts of India. 

2. The holder of any vffice in the civil or militaty 
not service of the Crown, if the office is one which does. not 
to be treated involve both of the following incidents, namely, that 
as officials involve of the ing incidents, namely, tha 
oT ss _— 

a pe Gar. the incumbent ; : 
ernmest of (1) is a whole-time servant of Government, and 
peta Act, (2) is remunerated either by salary or fees, 
$hall not be treated as an official for any of the purposes of the 
Government of India Act. 

3. If any question arises, whether any officer is or is 
Decision of not a whole-time servant of Government for the pur- 
‘Governor- “ . 
General in poses of Rule 2, the decision of the Governor-General 
Geurcil to in Conncil shall be fiffal. 


Certain 
persons 


3 


A vide The Béngal Legislative Council Mannal, W24, 140. 
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APPENDIX I ve 7 


eo A. RULES? RELATING TO EXPENDITURE BY THE GOVERNMENT 
i oF LNDIA ON SUBJECTS OTHER THAN PROVINCIAL 


The previous sanction of the Secretary of State in Couneil is. 
" necessary— 

; (1) to the creation of any new or the abolition of any existing 
- permanent post, or to the increase or reduction of the pay drawn by 
"the incumbent of any permanent post, if the post in either case is one 
- which would ordinarily be held by a member of one of the services 
named in the Schedule, or to the increase or reduction of the cadre ot 
any of those services ; : 

Ne (2) to the creation of a permanent post on a maximum rate of 
-@ pay exceeding Rs. 1,200 a month, or the increase of the maximum 
- pay of a sanctioned permanent post to an amount exceeding 
—. Rs..1,200 a month ; 

bt (3) tothe creation of a temporary post on pay exceeding Rs, 4,000 
» a month, or the extension beyond:a period of two years (or, in the case 
-) of a post for settlement operations, of five years) of a temporary post ‘ 
~ or deputation on pay exceeding Rs. 1,200 a month ; 

(4) to the grant to any Government servant or to the family or 
other dependants of any deceased Government servant of an 
|>> allowance, pension or gratuity which is not admissible under rules 
\) made or for the time being in force under section 96B of the 
~ Government of India Act, except in the following cases :— 

(a) compassionate gratuities to the families of Goverament 
" servants left in indigent circumstances, subject to such 
ie “annual-iimit as the Secretary of State in Council may 
+ SiRy » prescribe ; and 

(4) pensions or gratuities to Government servants wounded or 
otherwise injured while employed in Government service, 
or to the families of Government servants dying as the 

result of wounds or injuries sustained while. employed in 

such service, granted in accordance, with such rules jas 
have been ¢ ay be laid down by the Secretary of State 

in Council i this behalf ; u. 

(5) to any expenditure on the purchase of imported stores e 

4 stationery, otherwise ee in 
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_ (6) to a ge CE pireioe ‘then in accordance with such 
rules as have been or may be laid down in this behalf by~ the 
Secretary of State in Council, upon— 

{a) the erection, alteration, furnishing or equipment of a 
church ; or a grant-in-aid towards the erection, altera- 
tion, furnishing or equipment of a church not wholly 
constructed out of public funds ; or 

(4) the provision of additions to the list of special saloons and 
inspection railway carriages reserved for the use of high 
officials ; or y 

(c). the staff, household and contract allowances, or the resi- 9% 
dences and furniture provided for the use of the Go¥ernor- 
General ; or 

4d) railways and military services. 





THE SCHEDULE 
{1) Indian Civil Service. 
42) Indian Police Service. 
43) Indian Forest Service. 
(4) Indian Edvcational Service. 
(5) Indian Agricultural Service. 
(6) Indian Service of Engineers. 
(7) The Imperial] Branch of the Civil Veterinary Department. 
(8) Indian Medical Service. 
(9) Imperial Customs Service. 
(10) Indian Audit and Accounts Service. 
(11) Superintendents and Class I of the Survey of India Depert™ 
ment. — 
(12) The Superior Staff of the Geological Survey of India 
Department. : 


B. RULES* RELATING TO EXPENDITURE BY A GOVERNOR IN 
COUNCIL ON PROVINCIAL RESERVED SUBJECTS 
1. The previous sanction of the Secretary of State in Council 
is necessary— ‘ 
~ ()) to the creation of any new.or the abolition of any existing —~ 
‘Permanent post, or to the increase or seduction of the pay drawn by 
Ene pa of any ee post, if the post in either cave is one 


\ 


Laie. , September 29, 1922; Vide The Gaeette - 4 
ee es ig pp. 1216-17. 
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which would ordinarily be held by a member of an all-India service," 
or to the increase or reduction of the cadre of an all-India service ; 

(2) to the same as (2) in A above ; 

(3) to the same as (3) in A above ; 

(4) to the same as (4) in A above ; 

(5) to the same as (5) in A above ; 

(6) to capital expenditure upon irrigation and navigation works, 
including docks and harbours, and upon projects for drainage, 
embankment and water-storage and the utilization of water power, 
in any of the following cases, namely :— 

(a) where the project concerned materially affects the interests 
of more than one local Government : 

(6) where the original estimate exceeds 50 lakhs of rupees ; 

(c) where a revised estimate exceeds by 15 per cent. an onginal 
estimate sanctioned by the Secretary of State in Council ; 
and 

(d) where « further revised estimate is proposed, after one 
revised estimate has already been sanctioned by the 
Secretary of State in Council ; “ 

(7) to a revision of permanent establishment involving additional ‘ 
establishment charges exceeding Rs, 5 lakhs a year; provided that, 


“if a resolution has been passed by the Legislative Council recommend- 


ing an increase of establishment charges for this purpose, the 
sanction of the Secretary of State in Council shall not be required 
unless the expenditure so recommended exceeds 15 lakhs a year ' 

(8) to any increase of the contract, sumptuary or furniture grant 
of a Governor ; , 

(9) to expenditure upon original works on the residences of a 
Governor exceeding Rs. 50,000 in any year; * 

(10) to any expenditure upon railway carriages or water-borne 
vessels specially reserved for the-use of high officials, otherwise than 
in connection with the maintenance of such carriages or vessels 
already set apart with the sanction of the Secretary of State in 
Council for the exclusive use of a Governor. 

2. (1) Every application for the sanction of the Secretary of State 
in Council required by Rule 1 shall be addressed to the Governor- 
General in Council, who shall, save as hereinafter provided, forward 
the same with his recommendations, and with such further explana- 


* The Governor-General in Council shall, @f nevessary, decide 
whether a charge falls under the bead of original works, 
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tions of the piopensi as he may have seen fit to require from the tact 
Government, to the Secretary of State in Council. . 
(2) If the application relates— 

(a) to the grant in an individual case of any increase in pay, or 

(6) to the creation or extension of a temporary post, 
the Governor-General in Council may at his discretion, on behalf of the 
Secretary of State in Council, sanction the proposal, or may, and, if 
he dissents from the proposal, shall, forward the application with his 
recommendations, and with such further explanations of the proposal rs 
as he may have,seen fit to require from the local Government, for the 
orders of the Secretary of State in Council. 


pes 
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STANDING COMMITTEES 


Under the orders ' of the Governor-General, Standing Committees ‘ 
consisting of members of the Indian Legislature, have been attached 
to the following departments of the Government of India :— 

(1) the Home Department ; 
(2) the Departments of Commerce and Industries ; and 
(3) the Department of Education and Health. 

The Member of the Governor-General’s Executive Council in 
charge of the department to which a Standing Committee is attached 
is the Chairman of the Committee. He may, however: depute an 
officer to act as Chairman on his behalf. A Secretary or a Deputy 
Secretary to the Government of India in the department concerned - | 
acts as Secretary to the Committee. Ag 

A Standing Committee consists of five members of the Indiaa 
Legislature of whom two must be members of the Council of State, 
and three, members of the Legislative Assembly. The members of 
each Committee are nominated, subject to the approval of the 
Governor-General, by the Member in charge of the department to 
which the Committee is assigned, from a panel ‘ consisting of such_ 
number of members, rot less than ten and not more than fifteen, as thee 
Governor-General may direct.’ The members of the panel are 
elected by the two Chambers of the Legislature according to the 
principle of proportional representation by means of a single trans- 
ferable vote. The term of office of the members of each Committee 


1 See the Government of India Notification No. F.-49, dated 
pt 1922. Vide The Gazette of India, August 26, 1922, Part 1, 





















"js one year, and if they are summoned to attend a meeting at a time. 

‘when the Indian Legislature is not sitting, they are entitled to 

receive the allowances admissible to them for attendance at 

meetings of the Legislature. 

The following subjects are laid before the - Standing Com- 

mittees :— 

: ‘‘(1) All Bills introduced or proposed to be introduced; by non- 
~ official members of the legislature, and legislative proposals which 

the Department concerned intends to undertake and on which the 

Member in charge of the Department desires the advice of the 

- Committee. 

(2). Reports of Committees and Commissions on which the Indian 

 Legisiature is not adequately represented and on which the Member 

"in charge of the Department desires the advice of the Comniittee, | 

; (3) Major questions of general policy on which the Member in 


(4) Annual Reports '’. 
It is provided, however, that in cases of urgency and for other 
' feasons a reference to a Standing Committee may be dispensed with 
by the department concerned ; and that the following cases are to be 
* excluded from the purview of the Committee :— 
(1) cases concerning appointments ; and 
(2) all cases which the Member in charge of the department 
- concerned «considers cannot be placed before the Committee 
‘consistently with the public interest. 
The functions of the Standing Committees are purely advisory and 
© their proceedings are strictly confidential. No press representatives 
‘are allowed to attend any meeting of a Committee. 
- -. A Standing Committee meets as and when the Member in charge 
» of the department to which it is attached, directs. The meeting is . 
summoned by the Secretary of the department. The agenda of each 
meeting are drawn up and circulated by the Secretary together with « 
‘memorandum explaining the nature of each item of business, and 
_ “copies of such papers as the Menrber in charge ‘of the depart- 
‘ment directs to be supplied to the Committee. Such papers have to 
‘be returned by the members of the Committee to the ‘Secretary at 
- the close of the meeting. When the Committee meets, the. 
_ Secretary may be réquested by the Member in charge to explain each 
- jtem of business. The Chairman thea invites a discussion and the 
_ Secretary notes on the departmental 7 oad — opinion of the © 
/ Committee. : an 
=e addition to pe Standing Eos 











"Emigration ‘and the Central Advisory Council for aitersya.: The ; 
procedure of these Committees is governed by the rules under which — 
they are constituted. ‘The Standing Finance Committee consists of 
fourteen mémbers “elected by the Legislative Assémbly and a 
Government Member, usually the Finance Member, who is the ~ 
Chairman of the Committee. It (a) ‘examines all proposals for ~ 
new votable expenditure in all departments of the Government of —_ 

. India;- (6) sanctions allotments out of lump sum grants ; e 
(ec) suggests retrenchments and economy in expenditure; and — 
(d) generally helps the Finance Department of the Government of 
'ndia by advice in such cases as may be referred to it by that © 
department.’ Its powers are, as in the case of other Standing ~ 
Committees, advisory ; but it ‘undoubtedly exercises » wholesome ~~ 

influence over the expenditure of public revenues. 

Standing Committees have been attached, under the orders of." 


Rulendie the Governor, to the following departments of the a 


Standing Government of Bengal * :— 
SS (1) Police. 


(2) Judicial and Jaiis. 

(3) Local Self-Government. 

(4) Medical and Public Health., 

(5) Education. 

(6) Commerce and Marine. 

(7) Public Works (Roads and Buildings). 

(8) Arrigation. ' 

(9) Agriculture (including Civil Veterinary, Fisheries and” 
Co-operative Credit). , ie 

(10) Excise. 

» (11). Land Revenue. 

Each Standing Committee consists of the Member or Minister in 
¢harge of the department to which the Committee is attached, the 
head of the department, where there is one, and four non-official 
members of the local Legislative Council. The Member or Minister +s 
‘in charge is the Chairman of the Committee and the departmental a 
Secretary is its Secretary. The four non-official members are appoint- 
ed by the Governor ‘ after consideration of the names of the persons’ 
elected for the Committee by the Council. They are entitled tothe ——~ 
allowances payable under the Legislative Council Rules if they are re 

i summoned ata so A a the Founcit is not sitting. 


* Vide The. | Legislative Council Manuat, 194, pp. 304-5 
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The following matters must be laid before the Standing 

Committee attached to a department, namely :— 

(1) all major questions of departmental policy ; 

(2) all schemes involving large expenditure ; 

(3) annual Reports issued by the department’ ; and * 

(4) any other matter concerning the department on which the 
Member or Minister in charge may desire its opinion. 

It is provided, however, that in cases of urgency a reference to the 
Committee may be dispensed with, and that the following cases will 
be excluded from its purview :— 

(1) ‘ cases concerning appointments ; and 

(2) all cases which the Member or Minister in charge, with the 
concurrence of the “Governor, considers cannot be submitted to it 
consistently with the public interest.’ 

The meetings of the Committee are summoned by the Secretary 
concerned under the direction of the Member or Minister in charge. 
The agenda are ‘drawn up and circulated by the Secretary to- 
gether with a memorandum explaining the nature of each item of 
business, and copies of such papers asthe Member or Minister-in- 
charge directs to be furnished to the Committee.’ At every meeting 
of the Committee the Secretary explains each case brought before it 
and is entitled to take part in the discussion that folluws. He then 
notes on the departmental file the general opinion of the Committee. 

The powers of the Standing Committees are advisory only, and 
their proceedings are confidential. 


APPENDIX kK 
OFFICES RESERVED TO THE INDIAN CIVIL SERVICE 


A.—Offices under the Governor-General in Council. 


1. The offices of secretary, joint secretary and deputy secretary in 
every department except the Army, Marine, Education, Foreign, 
Political and Public Works Departments: Provided that if the 


‘ office of secretary or deputy secretary in the Legislative Department 


is, filled from among the members of the Indian Civil Service, then 
the office of deputy secretary or secretary in that department, as the 
case may be, need not beso filled. © 

2. Three offices of Accountants-General 













eee 


B.—Offices in the provinces which were known in the year” 
1861 as ‘ Regulation Provinces.’ 
The following offices, namely :— 

(1) Member of the Board of Revenue. 5] 
(2) Financial Commissioner. ¥ 
(3) Commissioner of Revenue. #5 
(4) Commissioner of Customs. ; Bl 
(5) Opium Agent. d 
(6) Secretary in every department except the Public Works or ~ 
Marine Departnient. j 
(7) Secretary to the Board of Revenue. BI 

(8) District or sessions Judge. : 
(9) Additional district or sessions Judge. 


(10) District magistrate. a 
(11) Collector of Revenue or Chief Revenue Officer of a district. cd 
5 
~ APPENDIX L om 
Provisions of the Government of India Act which may be repealed) 
or altered by the Indian Legislature. i 
(Fifth Schedule to the Act) Why 
Section "Subject 4 
62 Bat ... Power to extend limits of Presidency “| 
towns. | 
106 ase .. Jurisdiction, powers and authority of | 
High Courts. 1 

108 (1) aes .. Exercise of jurisdiction of High Court 
by single judges or division courts. i 
109 se ... Power for Governor-General in Council 


to alter local limits of jurisdiction of | 


: High Courts, etc. + i 

110 P ... Exemption from jurisdiction of High ~| 
Courts. 

ine Se .. Written order by Governcr-General in 
Covocil a justification for act in High 
Court. 


} 
, 
112 ste - Law to be administered {n cases of in- | 
¢ heritance, succession, contract and - 
¥ © dealing between party dnd party. 
\ 1142) = -» Powers of Advocate-General. 4 
ails ¢ 











(1) és 
124 (4)—s0- fat as it relates ‘Trading. 
- to persons employed or 
concerned. in the collec- } 
- tion of revenue or the 
administration of justice. 
Bu (5)—so far as it relates Receiving presents. 
' to persons other than the 
: Governor-General, a Gov- 
_-ernor, or a member of — * 
- the Executive Council of 
the Governor-General or 
of a Governor. 





+. 


+ 


aes e ... ‘Loans to Princes or Chiefs. 
- 126 > Be ... Carrying on dangerous correspondence. 
“3 128 ees .. Limitation for prosecutions in British , 
7 . India. 
“129 Sep .. Penalties. 
it APPENDIX M 


InsTRuUCTIONS* TO GOVERNORS 


~ » Whereas by the Government of India Act provision has been made 
dor the gradual] development of self-governing institutions in British 
India with a view to the progressive realization of responsible 
y government in that country as an integral part of Our Empire : 
_ And whereas it is Our will and pleasure that in the execution of the 
_ office of Governor in and over the Presidency or the Province of . . - 
‘you shall the purposes of the said Act to the end that the insti- 
tutions and methods of Government therein provided shall be laid 
upon the best and surest foundations, that the-people of ‘the 
_ Presidency or Province shall acquire such habits of political 
_ and respect such conventions ’s will best and soonest fit them for 
_ self-government, and that Our authority and the authority of tosee 
Be _ Governor-General in Council shall be eee: : 


- 




























~—- Now, thetetdte, idl cc direst alse wah “you ad 
Our will and pleasure to be as follows :— 
1, You shail doall that lies in your power to maintain 


and good-will among all classes and creeds, to ensure the probity 
public finance and the solvency of the Presidency or Province, and-to 
promote all measures making for the moral, social and industrial 
welfare of the people and tending to fit all classes of the populated? % 


thése now and hereafter to be enfranchised shall appreciate the) 
duties, responsibilities and advantages which spring from the privi-- i 
lege of enfranchisement ; that is to say, that those who exercise the 
power henceforward entrusted to them of returning representatives ~ 
to the Legislative Council being enabled to perceive the effects of ; ) 
their choice of a representative, and that those who are returned to 
the Council being enabled to perceive the effects of their votes given ~ 
therein shall come to look for the redress of their grievances and the 
improvement of their condition to the working of representative’ 
institutions. 
3. Inasmuch as certain matters have been reserved for the 
administration according to law of the Governor in Council, in res-:~ 
pect of which the authority of Our Governor-General in Council shall ~ 
remain unimpaired, while certain other matters have been trans- 
ferred to the administration of the Governor acting witha Minister, . 
it will be for you so to regulate the business of the Government of — 
the Presidency or Province that, so far as may be possible, the 
responsibil ity for each of these respective classes of matters may be _ 
kept clear and distinct. 7 
ae. Nevertheless, you shall éncourage the habit of joint delibera- 
_ between yourself, -your Councillors and your Ministers in a 
er that the experience of your official advisers may be at the | 
of your Ministers, and that the knowledge of your Ministers 
to the wishes of the people may be oat the disposal of your: | 3 
“S. You should assist Ministers by Ail thé means in your power in ~ p 
~ pp se ir he “dies teck enbjects, and advise them in.” 
a al * 1 the Legislative Council. Bes 









such manner as ‘you may wey fit. a tS 





bye ile , 
and to cine wishes of the people of the eitsahaas or Province, as™ 4 
‘expressed by their representatives therein. 

' But in addition to the general responsibilities with which you are, 
whether by statute or under this instrument, charged, We do further 
hereby specially require and charge you — 

(1) to see that whatsoever measures are in your opinion neces. 

‘sary for maintaining safety and tranquillity in all parts of your 


- Presidency or Province and for preventing occasions of religious or 


racial conflict, are duly taken and that all orders: issued by Our 


* Secretary of State or by Our Governor-General in Council on Our 


behalf, to whatever matters relating, are duly complied with; = « 

(3) to take care that due provision shall be made for the 
advancement and social welfare of those classes amongst the people... 
committed to your charge, who, whether on account of the 
of their number, or their lack of educational or material advances, or, 
from any other cause, specially rely upon Our protection and cannot 
as yet fully rely for their welfare upon joint political action, and that 
‘such classes shall not suffer or have cause to fear neglect or oppres- 
sion ; 

(3) to see that no order of your Government and no Aet of your 
Legislative Council shall be so framed that any of the diverse 
interests of, or arising from, race, religion, education, social condi- | 
‘tion, wealth or any other circumstance niay receive unfair advantage, 
-or may unfairly be deprived of privileges or advantages which they 


' have heretofore enjoyed, or be excluded from the enjoyment of bene- 
__ fits which may hereafter be cofiferred on the people at large ; 


(4) to safeguard all members of Our services employed in the 


BS) said Presidency or Province in the legitimate exercise of their 


functions, and in the enjoyment of all recognized rights and privileges, 
and to see that your Government order all things justly and reasona- 
bly in their regard, and that due obedience is paid to all just and 


» reasonable orders and diligence shown in their execution ; 


(5) To take care that, while the people inhabiting the said 
Presidency or Province shall enjoy atl facilities for the development » 
ot commercial and indystrial undertakings, ne monopoly or s: 
privilege, which is against the common iaterest, shali be 
and no unfair discrimination shall be made in matters afecting, 
commercial or industrial interests | 
. 8. And We do hereby charge you to communicate 
Instructions to the members of your Executive Coun a re 
-Ministers and to publish the same in your Presidency or 
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INSTRUCTIONS TO THE GOVERNOR-GENERAL * 


Instructions to Our Governor-General of India given at Our 
Court at Buckingham Palace this 15th day of March, 1991, d 4 


Wheréas by the Government of India Act it is enacted that the 95 
Governor-General of India is appointed by Warrant under Our Royal © | 
Sign Manual, and We have by Warrant constituted and appointed a — 
Governor-General to exercise the said office subject to such instruc: | 
tions and directions as he, or Our Governor-General for the time 
being, Shall from time to time receive or have received under Our 
Kkoyal Sign Manual or under the hand of one of Our Principal 
Secretaries of State : 

And whereas certain instructions were issued under Our Royal Sign 
Manval to Our said Governor-General) bearing date the 19th day of 
November, 1918 : 

And whereas by the coming into operation of the Government of 
India Act, 1919, it has become necessary to revoke the said Instruc- 
tions and to make further and other provisions in their stéad ; 

Now, therefore, We do by these Our instructions under Our Royal 
Sign Manual hereby revoke the aforesaid instructions and declare 
Onur pleasure to be as follows :— 

I. Our Governor-General for the time being (hereinafter called 


=e 


sae L ich x 


BS EAS 


aba 


Our said Governor-General) shall with all, solemnity cause our 
Warrant under Our Royal Sign Ma mting him to be read 
and published in the presence of hief Justice for the time 5 


being or, in his absence, of the Senior udge of one of the High x 
Conrt# established in British India, and of so many of the Members, — 
of the Executive Council of Our said Governor-General as may 
conveniently be assembled. A 
+ Ovr said Governor-General shall take the Oath Of Ajlegiance and 
the Oath for the due exeextion of the Office of Our Governor-General | 
Of India, and for the due and impartial administration of Justice in. 
“the forms hereto appended ; which Oaths the said Chief Justice for — 
the time being or, in his absence, the Senior Judge of one of Our 
said High Courts shall, and he is hereby required to, tender and 
nGminister unto him. 
Tl. And We do authorize and require Our said Governor-General —_ 
‘ronugime to time, Dy himself or by any other person to be authorized _ 


“*se8 Fhe Gaselte of India, June NM, 1921, pp, 850-51; the ; 
of India Notification No. 1552; June R, 1921. nee 















2 that otis to aitianais to hd eR 8 
sinted by Us by Warrant under Our Royal Sign Manual to bes 
yernor of one of Our presidencies or provinces in India, andto, — 
ery person who shall be appointed to bea ag aa of OfSen i he | 





























Tl. .And We do authorise and require Our said Govan’ #4 
‘General from time to time, by himself or by any other person to he ~ 
rized by him in that behalf, to adniinister to every person whe — 
be appointed by Us by Warrant under Our Royal Sign Manual’or .) 
_ by the Secretary of State in Council of India to be a Member of the” 
 Governor-General’s Executive Council or a Member of a Governor's 
Executive Council, and to every person who shall be appointed to be ~ 
Member of a Lieutenant-Goyernor's Executive Council, pay a 
‘every person Whom any of Our said Governors shall appoint to- 
Minister, fhe Oaths of Allegiance and@ of Office in‘ the said . 
ee ataes with the Oath of Secrecy hereto appended. _ 
IV. And We do further direct that every person who inder thes 
"instructions shall be required to take an Oath, may make an affirma=_ x 
tion in place of an Oath if he has any objection to making an Oath. = 
re: V, And We do hereby atthorize ‘and empower Onur said _ 

aM Governof-Generalitin, Our name and on Our behalf to grant torany 
| offender convicted in the exercise of its criminal jurisdiction by any” 

: t in Our said Territories a pardon either free ot 
as to him may seem fit. | 4<- 
licy of Our Parliament is set forth 
rnment of India Act, 1919, We do 
or-General to be vigilant that: this 
ts “oan tether alike by his Government and by. a 
Gal Goveroments ofall Our presidencies and provinces. ; 
VU. "In particular it is Our will and pleasure that the powers of ; 
superintendence, direction and control over the said local ™m 
ments vested in Our said Governor-General and in Our Governor- 
~~ General in Council shall, unless grave reason to the contrary appears; 
i be z with a view to furthering the policy of the | 

of all erences ptovinces, when such policy’ 

favour with a majority of the bers of the age i 
the province. : i “ 
VILL... Similarly, it is pee wil 
Governor-General shall “use all: 
> fulfilment of his Pett dame 

— enri 



































PS i a Scasutolk Cipesaltn oda n Coun 
may be conducted in harmony with the wishies of Our said suk 
ase sed by their representatives in the Indian Legislature, so fi 
as the same shall appear to him to be just and reasonable. a: 0 ee 

me For above all things it is Our will and pleasure that the plans 
laid by Our Parliament for the progressive realization of responsible _ 
government in British India as.an integral part of Our Empire may 
come to fruition, to the end that British India may attain its due place 
coe Dominions. Therefore We do charge Our said on ae 
by the nfeans aforesaid and by al! othet means which may to— ai 
+ sink Stem fit to guide the course of Our subjects in India pie = 
governance We have committed to his charge so that, subject on the 4 
one hand always to the determination of Our Parliament, and, on thé Be 
other band, to the co-operation of those on whom new opportunities 4 
of service have been conferred, progress toward such jealization — > 
= Aaa *we ce to the beaéfit of all Qur subjects in India. a 
e do by charge Our said Governor-General to 5 
cities these Our Instructions to the Members of his Executive 
——- and to publish the same in such manner as he may -_ fit. 


; APPENDIX O} 


Paovisions or THe Goveayuanr SP ixpia 
“ (Leave or Aspsence) Act, 1924, 


(Section 1 Of the Goveroment of 
1924, has been incorporated in th 
aie ascent the conseq 
Section 2 of the former A 
! its Sub-sections (4) and (4A) of 
ry {)) The Secretary of State in C a to th 
ey, ts Governor-General and, on the recommendation of t 
Governor-General in Council, to the Commander-in- 
Chief, leaye of absence for urgent reasons of public 
interest, or of th or of private affairs. £ 
(2) The y of State in Council on the 
of the ¢ ral in Council, Fto a | 
Council, or a Governor in” 


ase cil, as the case may be, may — 
, Council (other, than the — 


published the Gomschiliica a 
ev H23; also pp. 28a g 
| a as) = a 




























sig Lenve" of absence shall nof™be gfanted*to any’ } 
ale ‘of this section for any period excéeding four month 
* more than once dufing his tenure of officé ; ls 

©‘. “Provided that the Secretary of State in ‘Council may 
: thinks fit, ‘extend any period of leave” so granted, but in” 
wase the’ reasons for the, extension shall be set forth in’ a4 


2 by the Secretary of State and laid before both 
ent. 


(4) Where leave of absence is granted to any person inpa 
*. of this section, he shall retain his office during the period off 
|. originally granted, or, if that period is extended by the Seere 
4 State in Council; during the period as so extended, but, if his 
3 



























exceed|s tpat period, his office €hall poe to have become ' 
ea 


oe urgent reasons, of pt 
jod and in ang other case" 


4m the case of a person granted | 
' Jnterest as from the termination of that 
|» as from the commencement of his absence. 

nd * (5) Where a person obtains leave of absence in pursuane this: 
~~ section, he shall be entitled to receive during his abseace 5 eee 
allowances as may be prescribed by rules made by the Secreta ' 
State in Council, but, if he does not resume his duties upo ‘ 
termination of the period of the leave, he shall, unless the S ta r 


State in Council o ise directs, repay, in such mémner as 
bed as wore, ay leave allowances received unde 

A mPa i . 

; (6) If 1 Governor-General or the Commander-ia-Chi 

's ted leave for ufgent reasons of public interest, the Seeretar 

Ube. if Co may, in addition to the leaye allowances to v 

et 


entitled under this section, ooreg to him such further allow 
















ob. 
y be 
his 
“4s 


- think fit. 

} : (7) Rules made under this section shall be laid bet , 
" Houses of Parliament as soon as may they are made. * : 
E {1) Where leave is granted rsuance of the for 

: section to the Gayernor-General, or to the Com mani 

| Chief, or to a Governor, «a’ person shall be a 

f act in his place duifing his ce, and the 


shall be made by His Ma 
pei pte edton Re 









SEL otal to bt a tedainieibey snes of . 

). ‘The persor® so. appointed shall, until the return to duty of the ~ 
nent holder of the office, or, if be does not return, until aa 
or arrives, held and execute the office to Which he ha’ besn 

hted and shall“have and may exercise all the Tights and powell : 
‘and shall. be entitled to receive the emoluments and advan- 
| appartaining to the office, foregoing the emoluments and 


(if any) to which he was entitled at the time of his ‘oe th, 
sited to that Sffice. ? ; sik 


8B) When during the absence on leave of the Governor-General & 
érnor is apprinted to act in his place, the provisions of this 4 
n relating to the appointment of a person to act in the place ofa | 
mor to whom leave of absence has been granted in pursuance of 4 
— section shall apply in sathe manner as if leave of * 


































sa¥ 


ted té"the mor. 
a ‘a tet i returh to duty of the member so incapable or * 
absent, the person temporarily appointed shall hold and 


execute the office to which he has been appointed, and 
shall have and may exercise all the rights aid powers 
* thereof, and shall be entitled to receive the emoluments 
and advantages appertaining to the office, foregoing the 
emoluments and advantages (if any) to which he was 
at the time of his being appointed to that office. 
b) When a member of an Executive Confiell is by in 
e rendered ble of acting or attending to act as 
‘tethporary mem f council is appointed’ in his place, 
member shall be entitled to receive half hig)salary for the 
of his absence. « . 


¢ 






MontTecy Rates or LEAveE ALLOWANCES PAVABLE? 


: RS. a. BP? 
nor-General oo ons nee .. 6,000 0 0 
nder-in-Chief and ernors (other than the 


rhors of the Cental ces Assam «+ 4,000 0° 0 
or of the Central Pfdvinces as -« 3,000. 0 0 
~ - a .. 2,750 0 0 
2 
Rules under 86 of the Government of India ’ 
22a gand 2286 set Sangin of fndbe Sere 
the Government of Indiag» > agile” « 
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Madras, Bombay or the United Provinces a 
the Executive Council of the Governor of the. = 3 
, Bihar and Orissa, or Burma sce ee 
2 vice Sareaiiey Gonna ofthe Sovetnat ot 966 
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APPENDIX P* ve soo 


AMENDMENTS TO ELECTOKAL RULES. 


Rules for the election of of the Council of, State, the 
Tagislative Assembly and the Leyislayive Conocils have 
recently? (July, 1925) been amended che of the clause dealing 
with the general qualifications for election, as follows ;— 
‘Sub-Rule2 of Rule 5 of the Electoral Rules for the two Chambers 
» of the Indian Legislature :—A person against whom a cenviction by | 
~ acriminal court, involving a sentence of transportation or ison- 
ment for a period of more than one year, is subsisting, shall, lene. 
| the offence of which he was convicted has been pardoned, not be 
ii eligible for election for five years from the date of thé expiration of 
mtence, provided that on an application made by.a ul 
" ified under this sub-rule and with jous approval” 
‘Governor-General in Council the Local of a Give 
< muy, by order in this behalf, remove the disqualification in respect.ot 
y of such person for election as a member of either Chamber 
the ~~ Legislature to represent any constituency a yg 


aed 








of transportation or imprisonment for a of more t 
» is subsisting, shall, unless the offence 
“bebe pardoned, not be for 
‘Aate of the expiration of the sentence, , provided that onan 
tion ‘made bya person Shean odiag, thie Sub-Rule 


oY See The The Enetishoan (dak nn) of October 2, \s2 


ve =e 





Weidiscos at aire than one year’ imprisonment must now b 
been imposed before there is any disqualification, and further if ta” 
open to the Local Government, with the approval of the Gov ; 
General-in-Council, on consideration of the circumstances of any 
individual case, to remove the disqualification. The rules require 
[ ~ application the person disqualified, but any person, © 
to stand for election for any of the Local Councils or oT > 
<i Chamber of the Indiah Legislature, has only to address the ~ 
Local Government, and in a Written application give particulars of = 
the sentence which itutes a disqualification in his case and vy 4 
that he wishes to for election and ask fiat the inqualiscation . 
may be removed. The Local Government will then be in ap 
to consider the ‘circumstances of the conviction in his case by the 
amendments which have been made.’ 
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Air Force Act, 4, 133-134, 
Aiyar, Sir Subramania, 398”. 
Ajmer-Merwara, Chief Com- ; 
missionership, 29, 284, 353-354, 
Allahabad, High Court at, 397,» 
All-India-Civil Service, 373. \ 
All-India Muslim League, 226 _ 
oe aap to Electoral Rules ~ ie ; 





Chief Commissionership, 29, 77 
133”, 286, 353-354. ~¥ 
Annual assignments, 389-390. 
Archbishop of Canterbury, 407, 
Argyll, Duke of, 2452. 
Army Act, 4, 133-134. aN 
Army Department, Ste Departily Bethy" 
ment. Ty 
Assam Legislative Council, 34; °° 7 
special qualifications is a 
election to, 48. 
Assessors, 405. 
Attorney-General, in Engiand ta 
406. ; 
Auditor-General, 388. “a 
Auditor of the ucecunts of the 
Secretary of State in Council, 77% 
230-231. 
Australia, Commonwealth of, 16, 
27, 28, 373. 


Backward tracts, 
provision relating to, 352. 
Baliot papers 
unused, 115; spoilt, 115 ; tend- 
ered, 115, 1 120m, 
Banerjee, J. | oe 
Bepernee, Sir ae Charan, 


itimerjon, “Dr. PoN:, 260-261", 


35ln, 415n. 
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Basu, Bhupendranath, 225, 2260. - 
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of, 406; Central subjects, 2 ets 
and allowances of, 406. expenditure on, 468-469; see” 









lackett, Sir Basil, 238%, 239. | also Subjects. a] 
d of Control, 214-215. Chakravarty, Byomkes Bin. "| 
d of six Commissioners, 214- | Chamberlain, Austen, 9 
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bay Legislative Council, 398”. : 4 
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Charter Act of 1793, 11, ‘67, 277. 
Charter Act of 1833, ll “and card 


267, 277. 
Vacantia, 374. | Charter Act of 1853, 277, 
rovinces, power | Chatterjee, A. C., 234n. ’ 
alter, 312. Chelmsford, Lord, on. the Re 
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‘Bryce, Viscount, Sn, 394m, 430. how constituted, 354) cs 2 
Burab, Empress os., 52. Chief Courts, 404... > 


, J. W., 131. 
urma, 29, 316. 
Legi 


Chintamani, C. Y.; 421m, 424, 
. : a 3h 4 


poem: list of, ae 










Corewallis, se ie p 
pentane: 
Corrupt practices, 41, 123 ; 
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